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TO THE 


PRACTISERS 


Dr Tuz EA IF. 


Gentlemen, 


| the Dedication of Books, ſuch 
Perſons ſhould be choſen whoſe. 
Studies and Profeſſion agree with 
the Nature of the Subject. To 
prove Conclufrons in one Science by 
the Heterogene Printiples of anc- 
ther; to make a Grammorian Pa- 
tron to a Piece of the Mathema- 
ticks; to dedicate a Treatiſe of 
Logick to a Maſter of Mufick; or a 
Matter of Practice to a Man of Spe- 
culation ; would not only be im- 
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To the Practiſers 


proper, but abſurd, You know 
that in the whole Practice of the 


Law, there is nothing of greater 
Excellency, nor of more frequent 
Uſe, than Trials by Juries. In 
this, our Common Law (and not 
without juſt Cauſe) values itſelf be- 


'yond the Imperial Law, before the 


Canon Law, or any other Laws in 
the World, And ſeeing the Hopes 
and Life of all the Slag 7 the 
Force of the Judgment and the 
Truth, ray, the Right f the Par- 
ties lie in the Trial; for as one ele- 
gantly ſays, Qui non probat, at the 
Trial, dicitur veritate & jure ca- 
rere; and indeed the Knowledge 
of all the Law tends to this: For 
without Victory at the Trial, to 
what Purpoſe is the Science of the 
Law? The Judge can give no Sen- 
tence, no Deciſion without it, and 
muſt give Judgment for that Side 
the Trial goes; therefore I may 
well ſay, tis the chief Part of 

3 the 
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the Practice of the Law. And | 


if ſo, to whom ſhall I offer 
this Treatiſe, but to you the Prac- 
tiſers ? 


Ineed ſay nothing for ſmall Tracts 
and Treatiſes; the infinite Number 
of them in the Civil Law (there 


being for every Title a diſtinct 


Tract) nay the Number of them 


in our Law, ſufficiently ſhew their 
Uſe. 


* 


a 


Faachinus Forbus Ringelbergius, 
in his Book de Ratione Studlii, giving 
Directions what Books Students 
ought to carry with them when they 


change ie ay” from one 
to another, s that out of the 


Volumes (by Reaſon of their Big- 


neſs not portable) he uſed to tear ſe- 
veral Leaves, and take them with 
him in his Journeys; and ſo he ſaid 
he had ſerved the Works of Pliny, 
Tully, Plato, Demoſthenes, &c. altho 

AE he 


To. the Pradtiſer: 


he had given great Prices for them; 
- which j Jultbe the Writing of this 


T — the ſubject Matter thereof 
being of ſuch general Uſe in all Cir- 


cuits. 


When I read the elahorate Books 


of Farinacius de Teſtibus, and the 


three exquiſite and incomparable 


Volumes of Maſcardus de Probatio- 


Laws, (which Works were ſo valu- 


ed and eſteemed that they were 


looked upon as new Lights ſent 
from Heaven, by. the Profeſſors of 


. thoſe Laws) I could: not but ſee the 
Defect and Want of ſuch Books in 


our Law : For ſurely they are as. 
neceſſary in the one as in the other. 
And although Icannot compare my 
weak Endeavours with thoſe Excel- 
lent and Methodical Works, theirs 
being intire, this only qua an A- 


bridgment, fitted hoe Uſe, not for. 
Show : Yet until more learned and 


judicious 


of the L A W. 


judicious Proficients in our Law 
ſhall undertake the Work, I thought 
fit to produce mine. 


To compare this Sort of 'Trial by 
Jury with the Trials of other Laws 
and Countries, and declare how 
much and wherein it excels them 
all, after Forteſeue de laudibus, &c. 
and his learned Commentator, would 
be like the Arrogance of Limning 
after Appelle, and requires the 
Room of a Volume, rather than an 
Epiſtle. And conſidering my own 
Inſufficiencies, I ſhall praiſe it more 
by ſaying. nothing, than all: I can: 
For to ſay leſs than a Thing de- 
ſerves, would be, inſtead of an En- 
comium, a Dilparagement. There- 
fore I ſhall content myſelf, only to 
ſay, That Trials in other Laws are 
by Wirneſies only, privately exami- 
ned; this, by Witneſſes publickly 
examined and confronted-; and- by 


Jury alſo, and {6 conſequently the 
A 4 Fact 


Ph 


70 the Practiſers 
rag! is ſettled with the greater O 
tainty of Truth, upon which the 


Uprightneſs of the 3 de- 
pends. 


- 


It. would be well if there were 


leſs Corruption in the returning of 


Juries; but I think tis paralell'd, 
if not exceeded, by that of exami- 
ning Witneſſes privately, on whoſe 
Depoſitions the Trials in other Laws 
conſiſt: And ſo there muſt be no 
Objection againſt the Thing. I 
hope an Expedient may be found out 
to prevent the Corruption in return- 
ing Juries, but I believe 1 it never can 
in the other. 


To lay this Trial by NG is too 


popular in a Monarchy, would be 
a good ion from a Frenchman, 


but not of any Engliſbman, who 


lives under the beſt tempered Mo- 
narchy, and the beſt Sort of Go- 
vernment in the World, to which 


this 
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vhs 
this Manner of Trial is fo proper 
and accommodated, that neither 
the Wiſdom of our Anceſtors 


could, nor (I may ſay) can this 


preſent, nor After-Ages invent a 


better. 


But as the unſkilful Painter 
drew a Curtain before what he 
could not expreſs with his Pen- 
cil, ſo muſt I veil with Silence the 
Excellencies of this celebrated 7r:- 
al, which I am not able to deli- 
neate. 


Gentlemen, 


To make an Apology for the 
Stile of a Law-Book, eſpecially of 
an Epitome, would be a vain 
Thing; Ornari res ipſa negat, con- 
tenta doceri ; neither ſhall I make 
any Apology for my undertaking 
this Work: If 'twas better per- 
formed, yet Momus would be 
carping ; and if it was worſe, it 

would 
/ 


2% 


77 the Profiifevs, bæc. 
would be good enough for him, 
who cannot, or will not do it 
better: Be it what it will, your 


kind Reception will abundantly 
fatiufy | 


Your Servant, 


G. Duncombe. 
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FIRST EDITION. 


HE Philoſopher could not ſee a 
Man unleſs he heard him ſpeak; 
Loquere ut videam. Speech is the 
Index of the Mind, and the Mind only diſ- 
criminates the Man. For although an Ideot, 
who hath but the Shape of a Man, may 
with Silence ſo hide his Folly, that Stran- 
gers to his Manners cannot diſcern him 
from a Sophiſter: Vet, doubtleſs, Silence 
is the greateſt Enemy to Learning, the 
Grave wherein Oblivion buries the Parts 
and Knowledge of the braveſt Spirits. 


Where 


7 


The PREFACE. 


Hiſor. facil. Wherefore learned Saluſt, from this takes 

Princes. his Exordium; Omnes bomines qui ſeſe ſtu- 
dent præſtare ceteris animalibus, ſumma 
ope niti decet, ne vitam filentio tranſeant, 
veluti pecora : Thoſe Men who would ex- 
cel Beaſts, ſhould labour that their Lives 
might not paſs in ſuch Silence as Beaſts do. 
It ſeems he deemed that Man little ſuperior 
to a Beaſt, who aCted nothing to prolong 
his Memory : For this he held to be the 
Duty of every Man, ſaying, Quo mibi rec- 
tius eſſe videtur, ingenii quam virium api- 
bus gloriam querere ; & quoniam vita ipſa, 


* quam maxime longam efficere : In my Opi- 


the Riches of Wit, than Strength ; and 
becauſe our Lives are ſhort of themſelves, 
-we ſhould endeavour by Ingenuity to eter- 
nize their Memory. 


Nulla dies And to effect this Nulla dies abeat, quin 
fine linea. linea ducta ſuperſit: No Day ſhould pals 
over our Heads, wherein we ſhould not 
act ſome Wordle exploit: Men ſhould 


their Houſes; but be active (1 mean not 
Buſy-Bodies in other Mens Matters, but) 
in their own Callings, of which the wiſe 
Cato tells us, Every Man ſhould give a rea- 
ſonable Account: And if we believe the fa- 

| mous 


qua frumur, brevis eſt, memoriam noſiri 


nion, it 1s far better to acquire Glory by 


not live like Snails, never ſtirring out of 


The PREFACE 


mous Seneca, Nihil eft turpius quam grandi: 
natu ſenex, qui nullum habet uitæ ſue ar- 
gumentum, quo diu ſe vixiſſe dicat præter 
ælatem: Nothing is more unworthy than 
an old Man, who has nothing to ſhew for 
his Antiquity but a grey Beard; whoſe 
Soul ſerved only as Salt to keep his Body 
ſweet ; and is no ſooner Dead, than for- 
gotten, long before he is half rotten : Yet 
who is ſo apt to deride the Endeavours of 
other Men, as this ancient Ignoramus, 
whoſe Wrinkles in his Face, worn-out 
Looks, and many Years, ſway more with 
the vulgar People, than all the Arguments 
of Law or Reaſon? Had Seneca been ſuch 
a filent Momus, the World would never 
have been bleſt with his ſo learned Works. 
And doubtleſs Writing Books is needful in 
no Science more than in the Law. For 
without Books, how would the Lawyers 
do for Arguments at the Bar, or Reſolu- 
tions at their Chambers ; whence the Ora- 
cle, Sir Edward Coke, pronounces this, 
Omnes debere Juriſprudentiæ libris compo- 
nendis animum adjicere : That all Men 
ought to addict themſelves to the compoſing 
Books of Law ; ſome to the Reporting of 
the Judgments and Reſolutions of the 
Judges, who are Lex Loguens ; and ſome 
to the collecting of thoſe Caſes and Re- 
ſolutions, methodizing and fitting them 
for ſome particular Purpoſe, as Littleton, 

Staundford, 


The PREFACE. 


Staundford, Fitæberberr, Crompton, Per- 


kins, Finch, &c. And indeed, moſt of 
the Law Books extant, if not all, (ferting 
afide the Reports) are nothing elfe but 
Collections out of others. This 1 3 
not in Derogation of them in the leaſt; 
for as tis equally, if not more laborious, 
ſo 'tis full as glorious, fudicioufly to cull 
authentick Cafes out of the Volumes of 
the Law, {where ſo many are no Law) 


and rightfully place them in a particular. 


Treatiſe, as tis to report the Judgments 
and Reſolutions from the Mouth of the 
Court; for the Reporter is but the Court's 
Secretary, and Coke's Inſtitutes merit as 
much as his Reports; and Aſb's Tables, 
Fitzherbert and Brooks Abridgments are 
as uſeful as the Year-Books themſelves, of 
which Kind of Collections, one elegantly 
thus breaks out, Quo quidem beneficio, haud 
ſcio, an aliud aut legum Canuidatis magis 
'- gratum, aut Reipublice magis commodum, 
aut divim honoris illuſtrationi magis idone- 
um, vel cogitando 8 conſequi qui ſſuam 
oterit, Than which Benefit I know not 
whether any Man can ever imagine ano- 
ther, either to Lawyers more grateful, or 
to the Commonwealth more profitable, or 
for the Illuſtration of Divine Honour more 
fit, For with the leaſt Labour, a ſmall 


Price, and little Time, they preſent you 


with thoſe Reſolutions and Judgments 
\ which 
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The PREFACE, 
which lie ſcatter'd in the voluminous Books 
of the Law ; which would otherwiſe coſt 
much Time, Pains and Charges to find out. 
The Thoughts of which Publick Good 
firſt gave Life to theſe Endeavours of 
mine: Not that any one ſhould in the 
leaſt imagine, that I am ſo guilty of vain 
Oſtentation, as to believe that my Parts or 
Abilities can perform any Thing in this 
Kind like other Men: No, Ip/e mibi nun- 
guam Fudice me placui. I could never yet 
pleaſe myſelf with my own Labours, much 
leſs are they worthy to pleaſe others; haud 
equidem tali me dignor — However, 
when I conſider, that no Man hath yet 
written particularly concerning this Sub- 
je, and of what general Uſe it is; I doubt 
not but that this Treatiſe will receive a fa- 
vourable Conſtruction from moſt Men, and 
à plauſible Acceptation from others. 


The Uſe of it is in a Manner Epidemi- The Uſe er 
cal; ſince moſt Mens Lives and Eſtates tbe Book. 
are ſubje& to that Trial per Pais here de- 
monſtrated; but in particular the Practi- 
ſers at Law (eſpecially Circuit- Advocates, 
Attornies, Solicitors, Clerks, &c.) and all 
Jurors (for whoſe Direction it is of ſingu- 
lar Uſe) are chiefly concerned herein. But 
J will not hang a Buſh out, to invite and 
prepoſſcſs your Judgments, Vincat Utilitas. 

The Profit which every ingenious Reader 
| 4 ſhall 
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The PREFACE. 


ſhall gather ouddof it, will ſpeak more for 
it than the beſt Eulogical Preface. 


And for my own Part, I profeſs my ſelf 
to be Philomathes, but not Polymathes. 

And notwithſtanding the hard- favoured 
Objections which ſome Men caſt upon it, 

] really thifk the Study of the Law to be 
the moſt pleaſant Study in the World. 
And he which delighteth in the Study of 
any other Art or Science, muſt conſequent- 
ly be delighted with this. For the Know- 
ledge. of the Law, as Doderidge faith, is 
molt truly ſtiled, Rerum Divinarum huma- 
narumque ſcientia, and worthily imputed 
to be the Science of Sciences, for therein 
lies hid. the Knowledge of every other 
Learned SCIENCE. | 


So that he which gives himſelf to the 
Study of Divinity, - may here fill himſelf 
with holy and pious Principles of Divine 
Laws: For, Lex eſt ſanctio ſancta, jubens 
boneſta, & prohibens contraria; ſanctum 
etenim oportet of quod ſanctum defimitum : 
The Law is a holy Sanction or Decree, 
commanding Things that be honeſt, and 
forbidding the Contraries: Now the Thing 
muſt needs be holy, which by Definition 
is determined to be holy. So that in this 
Reſpect, ſaith Forteſcue, Men may well 
call Lawyers Sacerdotes, that is, Givers 

or 
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The PREFACE. 


or Teachers of Holy Things. For the 
Laws being Holy, it Follows that the Mi- 
niſters and Setters forth of them muſt be 
Givers of Holy Things; and ſo by In- 
terpretation doth Sacerdos ſignify ; and 
doubtleſs, he which duly conſiders thoſe 
Rules of Theology, which lie ſcattered 
throughout the whole Body of the Law, 
muſt needs conclude our Laws to be 
Commentaries upon the Old and New Te- 
ſtament; and do ſo much bear the Image 
Legis Divine, that they may well be at- 
tributed to the Moſt High. 


The Rules of Grammar, Philoſophy qo 
tural, Political, Oeconomick and Moral; 
alſo the Grounds of Logic, and of ita 
Arts and Sciences, ſo much abound in our 
Books, that the very Reading of the Law 
will make a Man Maſter of thoſe Sciences, 

And ſince Rbhetorick is Ars ornate dicen- 
di, and conſiſteth of thoſe two Parts Elo- 
cution and Pronunciation, How can we 
read in our Law Books thoſe learned Ar- 
guments, elegant Speeches and Judgments, 
pronounced with ſuch Eloquence and E- 
legance of Words and Matter, and not 
conclude, That Rhetorick is the Glory and 
Grace of a Lawyer? Though ſome (not 
= gifted that Way) would perſwade us that 
the Law hath little Relation to it. 
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fortaſſe, quam ipſe de ſe : That this Trea- 
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If any Man be delighted in hiſtory, let 
him read the Books of Law, which are 
nothing elſe but Annals and Chronicles of 
Things done and acted fromYear toYear, in 
which every Caſe preſents you with a petit 
Hiſtory; and if Variety of Matter doth 
moſt delight the Reader, doubtleſs, the 
reading of thoſe Caſes, (which differ like 
Men's Faces) tho' like the Stars in Num- 
ber, is the moſt pleaſant Reading in the 
World. 


I thought to have expatiated myſelf in 
this Eulogical Commendation of the Study 
of the Law; but when I conſider the 
Glory of the Thing itſelf, I think it but 
in vain to light the Sun with Candles; 
and as no Arguments will perſwade one 
to love againſt Nature; ſo he, whom the 
Excellency of the Law itſelf cannot invite 
to ſtudy it, will never be forced to it 
with the Fiſt of Logic, or other perſwa- 
fion : Wherefore tis now Time to expoſe 
myſelf to the Cenſure of the Reader, who 
always judges according to his Capacity 
or Affection; for which Cauſe, if I were 
to chuſe my Readers, I could wiſh with 
Caius Lucilius, Quod ea que ſceribo, neque 
ab indoctiſſimis, neque a doctiſſimis legs, 
guod alteri nibil intelligerent, alteri plus 


tiſe 
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The PREFACE. 
tiſe might not be read of the moſt learn- 
ed, nor of thoſe who are not learned at 
all, becauſe theſe underſtand nothing, and 
the others more perhaps than myſelf, 


However, I put this Requeſt to all, L Braces, Lib. 

i quid ſuperfluum, vel perperam pofitum in J. 
hoc. opere intervenerit, illud corrigant & 
emendent, vel conniventibus oculis pertran- 
ſeante: Cum omnia habere in memoria, & 

in nullo peccare, divinum fit potius quam 
humanum : That if any Thing be ſuper- 
fluous, and placed amiſs in this Work, that 

they will either corre& and amend it, or 
without Carping connive at it; fince to 
remember to do all Things right, and no- 
thing amiſs, is rather the Part of God than 
Man: Wherefore, let him which never 
offended, caſt the firſt Stone, 
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A Summary of the Contents of each 
Chapter in this BOOK. 
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E Derivation of the Word, (Jury) The 
Definition, Antiquity, and Excellency of Fu- 
ries, by Way of Preface. Page 1 


CHAP. II. 


Of an Iſue, and the divers Sorts of Trials there- 
of ; and when a Trial ſhall be by a Jury and 
"when not: when by the Spiritual Law, when 
by Certificate, when by Battle, when by an Al- 
manack, &c. What I ue ſhall be firſt tried Per 
Pais, what by the Court ; and what by Exami- 
nation of the Attorney, Sheriff, &c. 8 


CHAP. 


Of a Venire facias; 10 whom it ſhall be directed; 
when to the Sheriff , when to the Coroners, 


when to Elliſers, and when 10 Bailiffs ; when 
well awarded, &c. 45 


CHAP. IV. 


What Faults | in the Venire facias ſhall vitiate the | 
Trial, what not; when a Venire facias de 
Novo ſhall be awarded; when ſeveral Ven. 

fac, 
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fac. when the Ven. fac. ſhall be between the 
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Why the Venire facias runs to have the Jury ap- 
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the Country; Of the Writ of Niſi prius, when 
firſt given, when grantable, when not, and in 


what Writs : Of the Faſtices of Niſi prius. Of 


the Tales at Common Law, and by the Statute; 
when the Tranſcript of the Record of the Niſi 
prius differs from the Roll, whereby the Plain- 
tiff is nonſuited, he may bave a Diſtringas de 
novo. | 75 


r. 


Of the Number of the Jurors, and why the Sheriff 


returns twenty-four, though the Venire facias 
mentions but twelve. If be returns more or 


leſs, no Error; and of the Number twelve, 
And when the Trial ſhall be per primer Jurors. 
And of Ingueſts of Office. And when to remain 
pro defectu Jurator'. | 92 
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CHAP. I. 


The Derivation of the Word Jury. The 
Definition, Antiquity and Excellency 
of Turies. 


URY (Jurata) cometh of the French Word vide cap. 12 
J Jurer, i. e. Jurare; and ſignifieth in Law, Juries. 
thoſe twelve Men who are ſworn Judges 
in Matters of Fa, evidenced by Witneſles, 
and debated before them: I call them Judges, 
becauſe, as 'tis the Property of the Court, jus 
dicere; fo it is in the Power of the Jury to de- 
termine the Fa, upon an Evidence Pro and 
Con. according to thoſe common Adages, Ad 
queſtionem Juris reſpondent Fudices; Ad que- 
ſtionem Facti reſpondent Juratores: And as the | 
Judgment of the Court ought to be guided by 
the. Lau, ſo is the Verdict of the Jury by the 
Evidence. They of the Jun are called Jura- vide cap. 15. 
tores, Furors, a jurando, as in ancient Laws Sa- | 
cramentales, a Sacramento præſtando. | 

I need not here divide, and ſhew the Diffe- The Antiqui- 
rences of Juries, nor the ſeveral Sorts, they and Excel- 
being ſo well known, viz. The Grand Jury, _ * 
or Great Inqueſt, and Petty Jury, or Jury of © 

Vor. I. W Life | 


Of the Antiquity and Excellency Ch. 1. 


Life and Death, in Criminal Cauſes; and in 
Civil Cauſes the Ae Jury; Inqueſt of Office, 
by ſome called Ingueſt of Fury, and Inqueſt of 
Office. Something concerning each of thele, 
will incidently be ſpoken of in what follows. 
As 10 the Excellency of Juries, it appears from 
their Antiquity, 

Sir Henry Spelman, verb, ( Inqueſtio) ſays, Trial 

by Juries was uſed in England, Normanis non- 
dum ingreſſis, Leg. Ed. Confeſſ. ca. 38. Poſtea 
inquifyſet Juſtitia, i. e. (Juſtitiarius) per Laga- 
mannos, i. e. (legales homines) & per meliores ho- 
mines de Burgo, vel de Villa, vel de Hundredo, 
ubi manſiſſet Emptor, Oc. 
For as to the Trial by twelve Men, though 
Mr. Daniel and Pohdore Virgil deny it to be 
older than the Conqueſt, and the latter ſays, 
there is no Religion in it, but in the Number; 
yet he ftands fairly corrected by that excellent 
and learned Antiquary, Mr. Camden, p. 153. 
who ſays, Whereas Polydore Virgil writer, 
That William the Conqueror jrft brought in the 
Trial by twelve Men, there is nothing more un- 
true; for it is moſt certain and apparent by the 
Laws of Ethelred, bat it was in Uſe many Years 
before, &c. And whereas Lamb. verb. (Centu- 
ria) lays, In fingulis Centuriis Comitia ſunto, 
atque liberæ Conditionis viri duodeni, ætate ſu- 
Periores, una cum Prepoſito Sacra tenentes jurento, 
fe adeo virum aliquem innocentem baud damnatu- 
ros, ſontemve abſoluturos, he refers to the Laws 
of Ethelred, chap. 4. cited by the learned Spel- 
man, verb. (Turata.) 

And to the ſame doth my Lord Coke refer 
Com. ſuper Lit. 155, and Preface to his third 
and eighth Report. And as to the Religion in 

the Number of twelve, my Lord Coke gives 
| Inſtances 


Ch. 1. of Trials by Furies. 4 
Inſtances ubi ſupra, and Sir Henry Spelman, in 


85 verb. (Jurata) ſupra, makes Addition thereto, 
10 So that I may truely ſay, Trials by Juries 
js WE have been uſed in this Nation Time out of 


Mind, and were. contemporary and coeval with 
the firſt Civil Government thereof, and Admi- 
niſtracion of Juſtice; for amongſt the firit In- 
habitants, the Britains, the Freebolders were uſed 
in all Trials. 33 

And Trial by Juries was (as you ſee practi- 
ſed by the Saxons) continued by the Normans, 
and confirmed by Magna Charta; and was ever 
ſo eſteemed and prized in this Iſland, that no 
Conqueſt, no Change of Goverament ever pre- 


905 vailed to alter it. 

*Tis true, Trials by Juries before the Time 
5s of H. 2. were not ſo frequent, becauſe Sade or 
* Purgationes, Ordalia, Trials by hot Iron, hot 


Water, cold Water, Duels, and other ſuper- 


74 ſtitious Ways were then in Uſe; but Trials by 

* Juries were here in the Saxons Time, and were 

80 found here, and not brought in by William the 
» 


Conqueror from Normandy; nay, rather ſettled 
by Edward the Confeſſor in Normandy, where he 
a long Time was, and raught many Laws, as 
you may ſee in the Book of the Cuſtoms of Nor- 


_ mandy, | 
* Glanvil, lib. 2. cap. 7. ſays, Ex equitate au- 
. tem maxima prodita eſt legalis iſta inſtitutio, 


_ of theſe Trials in Oppoſition to Duels, 

c. | | 
A Their general Uſe (being the only Triers of The Uſe of 
Cboſes in fait, almoſt in all Courts through- Juries. 
cout England) ſpeaks them a publick Good. To 


r 3 8 

” be inc by one's Peers is the greateſt Privilege 
* aa Subject can wiſh for; and ſo excellent is the 
3 Conſtitution of the Government of this Kiog- 


B 2 dom, 


Forteſcue, 
cap. 29. 


/ 


Things, not 
Words, moſt 
regarded in 


the Law. 


Finch, c. 3. 


Of the Antiquity and Excellency, &c. Ch. 1: 


dom, that no Subject ſhall be tried but by his 
Peers. The Lords by theirs, the Commons 
by theirs; which is the Fortreſs and Bulwark 
of their Lives, Liberties and Eſtates: And if 
the Good of the Subject be the Good of the 
King, as moſt certainly it is, then thoſe are 
Enemies to the Good of the King and State, who 
attempt to alter or invade this fundamental Prin- 
ciple, in the Adminiſtration of the Juſtice of 
this Realm, by which the King's Prerogative 
has flouriſhed, and the juſt Liberties of the Peo- 
ple have been ſecured ſo many Ages. 

And what Anſwer ſhall I make to the Princes, 
vebhementer admiror, (videlicet, Wherefore are 
not Juries uſed in other Countries, if they are 
0 good ?) but that of Forteſcue the Learned, 

ho beſt could tell, ſcil. That other Countries 
can ſcarce produce one Jury ſo well accom- 
pliſh*d with Wealth and Inpeny, as one County, 
nay, one Hundred can in England. 

But not to dwell in the Porch, I will addreſs 
myſelf to the Gravity of the Law, where you 
muſt not ſo much expect the Flaſh of Rhetorick 
as the Ligbi of Reaſon ; no, the Law knows 
beſt how to expreſs herſelf in her own Terms; 
wherefore all other Sciences muſt learn, with 
Reverence, to keep their Diſtance, and (as 


the Golden Finch ſings) be glad to have their 2 


Sparks raked up in her Aſhes. 

And fince an I ue is previous, and the Mat- 
ter of a Trial, I ſhall firſt give you the De- 
ſcription thereof, and then touch upon the ſe- 
veral Trials allowed by the Law, for the Diſ- 
cuſſion of the Truth. 7 


C HAP. 


NH. AE, 3k 


Of an Iſſue, and divers Sorts of Trials 


thereof; and when a Trial ſhall be by a 
Jury, and when not; when by Certifi- 
cate, when by the Spiritual Law, when 
by Battel, and when by an Almanack; 
when Iſſue ſhall be firſt tried per Pais; 
what ſhall be tried by the Court; and 


what by Examination of the Attorney, 
Sheriff, &c. 


SSUE, (Exitus) faith Coke, is a ſingle, 1 Inſt-f. 126. 
certain and material Point, iſſuing out of 2 1 
the Allegations and Pleas of the Plaintiff and 3 
Defendant, conſiſting regularly upon an Affir- we ter patri- 
mative and Negative, to be tried by twelve a, wel per 
Men: And it is two-fold, ſcil. either ſpecial, Foam. 265 
as where the ſpecial Matter is pleaded; or ge- . . 
peral, as in Treſpaſs, Not Guilty In Ace, n 
Nul tort, Nul diſſeiſin, &c. And as an Iflue 
natural cometh of two ſeveral Perſons, ſo an 
Iſſue legal iſſueth out of two ſeveral Allegations 
of adverſe Parties. IN 

Iſſues are join'd upon an Affirmative : and 
Negative, and being taken generally it refers to 
the Count and not to the Writ; and when all 
is confeſs'd and avoided, it cannot be taken 
upon the Time. | 

Special Iſſues are to be taken in one mate- 
3 which may be beſt underſtood and 
tried, 

No Ifſue can be taken after a Judgment quod 
eat inde fine die; it may be well taken upon a 
B 3 Pre- 


6 


La, the Defendant may plead Specially, but 


what is moſt material in the Pleadings, and he 


Of an  Iſue, and the Ch.2. Wi C} 
— but not upon a Poſſeſſion only. Vin. ga 
rial 58. 5 A 
Two Negatives (hall not be ſuffer'd, nor {wo 68 
Affirmatives unleſs the Iſſue cannot otherwiſe | 


7 


be tried; but where a Negative goes before and 7: 
an Affirmative follows, the Iſſue is perfect et MW th 
e con. | | Fo be 
It cannot be taken upon a Negative pregnant be 
which implies other ſufficient Matter, but upon . P. 
that which is ſingle and ſimple. ei 
An Iſſue join'd upon an ab/que hoc, c. ought b. 
to have an Affir mative after it, and ſome Iſſues ci 
are good upon Matter affirm'd and denied, tho? at 
not expreſs'd in preciſe Words; nor is an A f- v. 
firmative and a Negative always requiſite to the th 
forming of an Iſſue, as in the Caſe of Parties WE cl 
finis nihil habuerunt. t 
General Tſues are always in the Negative, and fi 
contrived in ſuch Words as not to deny the th 


whole Fact in the Count. 

Special Iſſues are, where Matter Special is 
alledged in defence, and both Parties there- 
upon join Iſſue, or in Demurrer. Vin. ubi ſupra 


Where the Defence conſiſts in Matter of 


where it is purely of Fa# he muſt plead the 
general Iſſue; and where a Man hath not any 
Colour, the general Iſſue is to be taken. 

Some Negative Pleas are Iſſues of themſelves, 
whereto neither Plaintiff or Defendant can 
reply, otherwiſe than by a Similiter, and a 
Demurrer is an Iſſue-in Law to be tried by the 
Court, and Iſſues ought to be joined upon 


— PT IO” => WW 17 @. A. 


G 


who pleads the firſt Negative concludes the 
Iſſue; but if the Defendant plead in the Ne- 


gative 


Ch. 2. ſeveral Sorts of Trials thereof. WE 


gative to the Writ, the Plaintiff ſhall reply in 
the Affirmative and conclude the Iſſue. iim. 
35 + | 
And to give you likewiſe his Definition of Trials, 1 Inſt. 
Trial, it is to find out, by due Examination, 124. b. 

the Truth of the Point in Iſſue, or Queſtion 

between the Parties, whereupon Judgment may 

be given: And as the Queſtion between the Note, That 
Parties is two-fold, fo is the Trial thereof; for 2 . = 
either it is quſtio juris, (and that ſhall be tried — IC. 
by the Judges, either upon a Demurrer, Spe- ſue to Part, 
cial Verdict or Exception: For, Cuilibet in ſug though it is 
arte perito eſt credendum, & quod quiſque no- te belt Way 
verit, in hoc ſe exerceat,) or it is quæſtio ſJatti: And Se Ju 14 
the Trial of the Fact is in divers Sorts ; Firſt, gi, f, 
chiefly, and moſt commonly, by a Jury of firſt, yer the 
twelve Men, (of which Kind of Trial my De- Cour: may try 


ſign is principally to treat in this Book.) 9 at 


their Diſcretion. 1 Inf. 72, 125. Latch 4. Rol. Tit. Trials, 626, 723. 


For by twelve Men are Matters of Fact (for Proceedings 
the molt part) tried with us in England, in e ata 
Cauſes both Criminal and Civil; in Cauſes Civil,“ 
after both Parties have ſaid what they can one 
againſt another in Pleading; if there ariſe a 
Queſtion about any Matter of Fact, it is refer- 
red to twelve indifferent Men, to be impanel- 
led by the Sheriff; and as they bring in their 
Verdict, ſo Judgment paſſeth. And this the 
Judge is to declare as the Law is upon the Fact 
found; For the Judge ſaith, the Jury finds thus, 
and then the Law is thus, and ſo we judge. 
Por the Law ariſes upon the Fact. | 
F For Criminal Cauſes the Courſe is thus: At Proceedings 
the King's Bench for Middleſex, and at the great in Cri aal 
and general Aces, and at the general Sons of ©: . 
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1 Inſt. 74. 


Trials by 
Certificate: 


Of an Iſue, and the Ch: 2. 
the Peace, there is one Jury, called the Grand 
Fury, which conſiſts commonly of twenty-four 
ſubſtantial Men, out of one or more Hundreds 
within the County, returned by the Sheriff, and 
they are to conſider of all Bills of Indictment 
preſented to them, which they either approve 
of, by writing from Bill, or diſapprove, by 
writing upon them not found ; and thoſe which 


they approve of, are to be tried by another 


Fury called the Petit Jury. Or the Grand Jury 
may charge any Perſon, upon their own Pre- 


ſentment, which will be of the Force of an In- 


dictment; and the Party charged may traverſe 
the Offence, - and bring it to be tried by a Pelit 
Jury. Ye 67 | | 
Some leſſer Matters in theſe Courts are pro- 
ceeded upon. without Jury, and ſome Things 
are removed by Certiorari into higher Courts, 
and then muſt be tried there; and that Thing, 
to which there is a Traverſe put in, muſt be 
tried and ended by a Petit Jury, which (for 
the moſt part) in all Civil and Criminal Cauſes 
are but twelve Men, which ought to be Free 
Men, not Villains or Aliens, and lawful Men 
not outlawed, and alſo Men of Worth and Ho- 
neſty. 

But becauſe it is neceſſary to be known, that 
there are many Ways allowed by the Common 
Law to try Matters of Fact, beſides this by 
Juries, I will here repeat ſome of them: And 
for this, firſt hear the Oracle, who tells you, 
that he had read of fix Kinds of Certificates al- 


| lowed for Trials by the Common Law, 


1. The doing of Service by him that hold- 
eth by Eſcuage in Scotland, was to be tried by 
the King's Marſbal of the * Per ſon Ceres 

tificate 


wa wy 


o 1 5 8 r "T4 


Ch. 2. ſeveral Sorts of Trials thereof. 
tificate en eſcript ſouth ſon ſeal que. ſerra mis a 
Fuſt ices, faith Littleton. | | 
2. If it be alledged in Avoidance of an Out- 
lawry, that the Defendant was in, Priſon at 
Bourdeaux, in the Service of the Mayor of 
Bourdeaux, it ſhall be tried by the Certificate 
of the Mayor. of Tg. Ha Note; This was 
when Bourdeaux was Parcel of the Dominions 
of the King of England. Rol. Tit. Trial, f. 
823. | 
| 4 For Matters within the Realm, the Cu- 
ſtom of London ſhall be certified by the Mayor 
and Aldermen, by the Mouth of the Recorder. 
Vide apres 14. N 

4 By the Certificate of the Sheriff, upon a 
Writ to him directed, in Caſe of Privilege, if 
one be a Citizen or Foreigner, 1c +2 I 
5. Trial of Records by Certificate. of the. 
Judges, in whoſe Cuſtody they are by Law. 
All theſe be in Temporal Cauſes. 

6. In Cauſes Eccleſiaſtical, as Loyalty of 


„ 


Marriage, general Baſtardy, Excommengement, 
| Profeſſion : Theſe and the like, are regularly 


to be tried by the Certificate of the Ordinary. 
Vide apres 13. A 

If the Defendant claim his Privilege as a Scho- 
lar of the Univerſity of Oxon, of ſuch a Col- 
lege or Hall: This ſhall not be tried by Certiſi- 
cate, but per Pais. Rol. Tit. Trial, 583. NM. 1, 

Concerning Certificates of Spiritual Perſons, 
vide Rol. ibid. 591, 592. 


itſelf, and not per Pais. (a) But Matter of Fact 


(a) A Matter of Record before the Juſtices ſhall not be 
put ia Trial per Pais, whether it be ſo as the Record 


proves, or not; but it ſhall be tried by the Record itſelf, 
Fin. Abr. Tit, Trial, 9 pl. 1. | 


con- 


7. A Recorq ſhall be tried by the Record Records. 


10 


Mixt with 
Fact. 


Deed. 


an Iſſue, of th Ch. 2. 
concerning a Record is triable by a Jury; ag 
whether a Plaint, Sc. was levied according to 
the Cuſtom; and non proſecutus oft ullum Breve, 
is triable by the Country. Hob. 244. Hutt, 
20., So if a Statute hath two Seals, or" 
one, 1 Leon. 229. 2 Cro. 376. 11nft. 12 fl. B. 
So in a Per que ſervitia, if the Tenant ſays, that 
he did not hold of the Conuſor the Day of the 
Note levied, this ſhall be tried per Pais. Lin, 
Abr. Tit. Trial 9. pl. 3. cites 11 H. 4, 72. B. 
In Eſcape upon a Cepi returned, Ne ungues in 
ſon gard ſhall be tried per Record but upon 8 
Capias not returned, the Priſal ſhall be tried 
per Pais. So ſhall an Action brought by Covin, 
for the Covin is not of Record. In Scire, Facias 


by the King, to have Execution of a Judgnenr 


in Quere Impedit, if the Defendant pleads, chat 
after the Recovery the King preſented thereto, 
and ſo Judgment executed; and the Iſſue is, 
Whether the King preſent by Cauſe. of the 
Judgment, or by Cauſe of a Voidance afcer 


the Death of J. S. who was preſented by a 


Stranger after the Voidance upon which the 
King had Judgment; this ſhall be tried per 
Pais, and not by Record, though i it was ſaid, 
that it is of Record in Chancery for what Cauſe 
the King preſented. Yin. Air. Tit. Trial 10. 
pl. 11. And for this Reaſon, in pleading of 
Letters Patent the Place need not be alledged 
where the Letters Patent were made, becauſe the 
Defendant cannot plead Nul ſiel Record, but muſt 
plead Non conceſſit, and then the Jury ſhall come 
from the Place where the Lands lie. Vide l. 
6. F. 15. 1 Inft. 117, 250. Pla. Com. 231. 
But upon a "Non eft - faffum pleaded to 4 Deed, 
there muſt be a Place alledged where the Deed 
was made, becauſe (though the Deed, as to the 
Mattes 


Ch. 2. ſeveral Sorts of Trials thereof. 


Matter of Law, be triable by the Court, yet) 
the Sealing and Delivery thereof, and other 
Matters of Fact, muſt be tried by the Jury; 
fo that in this Caſe of a Deed, there is a Trial 


Y per Pais, and by the Court. 1 ft. f. 35. | 


Vide apres 15. 

The Iſſue upon an Indictment, or Acquirtal 
thereupon, it ſhall be tried by the Record. 
Vin. Abr. Tit. Trial 9. fol. 2. cites 20 H. 6. 
10. 5. If the Iſſue be upon an Allowance of a 
Protection in banco, it ſhall be tried by the 
Record. Vin. Abr. Tit. Trial q. pl. 4. cites 20 
H. 6. 10. b. In Debt againſt the Warden of 


the Fleet for an eſcape, if the iſſue was where 


he was impriſoned upon the Execution, or for 


other Cauſe, it ſhall be tried by the Record, 


id. p. 6. If a Man juſtifies an Impriſonment, 
becauſe he is a Juſtice of the Peace; this Mat- 
ter ſhall be tried by the Record, and not per 
Pais. Vin. Abr. jo. pl. 9. In debt upon an 
eſcape againſt the Mayor of the Staple for ſuf- 
fering F. S. in Execution on a Statute Staple, 
to go at large, if Defendant ſays that he was 
not in Priſon upon the Execution, but upon a 
Plaint there; this Iſſue ſhall be tried per Pais; 
becauſe the Defendant is to ceriify the Record, 
if he ſhall be tried by it, which is not reaſon- 
able in his own Cauſe; for peradventure he will 
certify it falſly. If the Iſſue be whether a ſup- 
poſed Statute Merchant be true or forged, it 
ſhall be tried by the Record where it was ac- 
knowledged, if the Mayor who took it be alive, 
though he be out of the Office now; tor it is 
a Matter of Record. 17 E. 3. 39. 6. So if the 


Mayor be dead; for it continues a Recor! tri- 
able. Contra 17 E. 3. 49. 5. Vin. Abr. Tit. 
19 Trial 


11 


What Iſſues 
ſhall be tried 
per Record. 


12 


Office raſing 
a Record. 


Peers. 
The Lords 


may com mand 


a jury to be 
impanelled 
to try Miſde- 
meanors. 


12 Rep. 93. 


1 
3 Inſt. 30. 


\ 


Of an Iſſue, and the Ch. 2. 


Trial 10, Whether a Place be within the Li- 
geance of the King of England or in Scotland. 
A Fine ſur Releaſe rendering his Body in Diſ- 
charge of his Bail, ſhall be tried by the Record. 


Rol. Tit. Trial, 574. The Time of inrolling 


Letters Patent ſhall be tried per Pais. Co. Lib. 


4. 71. 9 fl. 2. 2. 


Sej/in of an Office in any Court, or raſing a 
Record in any Court, by the Filazers and At- 
torneys of the Court. 

8. A Peer of the Realm, i. e. a Lord of the 
Parliament, ſhall upon an Indictment of Trea- 
ſon or Felony, Miſpriſion of Treaſon, and Miſ- 
priſion of Felony, be tried by his Peers, with- 
out Oath, 1 H. 4. 2. But in Appeal at the 
Suit of the Party, he ſhall be tried per probes 
& legules homines Juratores. 10 E. 4. 6, Sc. 
becauſe that is not the King's Suit, but the Par- 
ty's. Vide lib. 9. 31. Le caſe del Abbot de Strata 
Marcella. And in a Præmunire, his Trial ſhall 


Lamb. Inft. f. be per Pais. Bulſt. 1 Part, 198. Dutcheſſes, 


Counteſſes or Baroneſſes, although married, 
all be tried as Peers of the Realm are; but 
ſhall not Biſhops and Abbots. Stam. 153. 


20 H. 6. 9. 2 Inſt. 48, 49, 50, 156; b. 294. 


2 Inſt. 30. But Biſhops ſhall be tried by the 
Peers in Parliament. 

9. Always when Reaſonableneſ5 is in queſtion, 
it ſhall be determined by the Court in which the 
Action dependeth ; ſo ſhall the Expoſitions of 
Statutes, and the Maxims and General Cuſtoms 
of the Realm, but it is otherwiſe of particular 
Cuſtoms, for they ſhall be tried per Pais. Vin. 
Trial, 22. 

Nothing the Judges of Record do, as Judges, 
ſhall be tried by the Country. Jdew 23. 


The 
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The Cuſtoms and Uſages of every Court Cuſtoms of 
ſhall be tried by the Judges of the ſame Court, e Se. 
if they are pleaded in the ſame Court, 76:4. Jun the 
and many other Things are tried by the Judges; * 
as the Reaſonableneſs of a Fine of an Offender, 
or upon Surrender of a Copyhold Eſtate; and 
ſo it is of Cuſtoms, Services, and alſo of the 
Time that a Tenant at Will ſhall have to carry 
away his Goods; and theſe Caſes come under 
the Rule which makes Matter of Law Io be 
tried by the Judges. Vide 1 Inſt. f. 59.6. And 
in ſome Cafes Matter of Fact ſhall be tried by 
{the Judges; as if the Plaintiff appear by Attor- 
ney in Court, and then the Defendant pleads 
that the Plaintiff is dead; if one appears, and 
faith he is the Plaintiff, whether he 1s or nor, 
ſhall be tried by the Judges; lib. 9. 30. So 
the Nonage of an Infant, generally by Inſpec- Inſpection. 
tion of the Court. But in many Caſes, In- v. pg 
fancy ſhall be tried per Pais, as if an Infant par. 131. 
appear by Attorney, in Error, this ſhall be Rol. 7. 
tried per Pais, lib. 9. 31. and fo it is in an Trials, 571. 
late proband, 

Maihem : In an Appeal of Maibem, the Court Maihem. 
may ad judge this upon the View, at the Prayer 
of the Defendant. 

Maibem may be tried again by the Court, by 
Inſpection for Increaſe of Damages upon the 
Inſpection of Surgeons, if the Court be in Doubt, 
and the Adjudication made upon ſuch View is 
peremptory and concluſive to each Party; but 
then theſe Things are to be conſidered; Firſt, 

It muſt be a Maibem, and not a bare Wound- 
ing. Secondly, The Maibem mult be aſcertain- 


dd in the Declaration. ſo as that it may appear 
that the Maibem inſpected, and the Maibem 
in the Declaration be all one; as was reſolved, 

Micb. 


14 


Mich. 21 Car. 2. B. R. in the Caſe of Badwel 


Trial by In- 
ſpection be- 
cauſe of Re- 
cord. 


by Inſpection, Examination or Diſcretion of 


Of an Iſſue, and the. Ch. 2. 


and Burford ; the principal Caſe of which was, 
That the Defendant whipp'd the Plaintiff*s 
Horſe, which made him throw her, and ano- 
ther Horſe trod on her, and maim'd her Hand; 
and adjudged no Increaſe of Damages in that 
Caſe, being a conſequential, and not a direct 
Maibem. V. Rol. Trial, 578. 

Nonage in a Writ of Error to reverſe a Judg- 
ment, or a Fine of the Tenant by Reſceit of 
one vouched come deins age,  iſſint praie le 

ol a demurrer, Nonage ſur aid praier en Ap- 
peal, Audita Querela, to avoid a Statute, Re. 
cognizance, Accompt; and in all Actions where 
tis prayed that the parol demurroit, Nonage 
ſhall be tried per Inſpection. But in Accompt 
againſt one of full Age, if he plead Nonage 
when he was Bailiff, this cannot be tried by In- 
ſpection. Rol. Tit. Trials, 572, How this 
Trial by Inſpection ſhall be, vide Rol. ibid. at 
large. 

In all Caſes where the Matter may be tried 


the Juſtices, if they doubt the Matter, they 
may refuſe to try this, and compel the Parties 
to a Trial per Pais, or other Proofs. 21 H. 7. 
40. per touts Juſtices. 

The Court may examine the Infant upon. a 
Voier dire, whether he be within age, and may 
examine the Godfather and Godmother. In all 
Caſes where the Matter may be tried by Exa- 
mination or Diſcretion of the Juſtices, they 
may if in Doubt refuſe ir, and compel the Party 
to put it in Trial of the Country; as in Infancy 
the Court may refuſe to try by Iaſpection, and 
compel the Party to try it per Pais. 


I In 


Ch.'2. /everal Sorts of Trials thereof. 


In Error by an Infant to reverfe a Fine, after 
Inſpection and found within Age, the Judg- 
ment may be reverſed after his full Age, But 
if an Infant ſuffer a Common Recovery by Guar- 
dian & Tenant to the Præcipe, and within Age 


mitting it is erroneous, ſhall not be tried by In- 


ſpeflion, as in the Caſe of a Fine. Though in 


the Caſe of Raby and Robinſon, Keb. 892. on a 
Recovery ſuffered by an Infant as Vouchee, it 


an excellent Difference, as beſt to prevent Delay, 


| that the Trial may be by Pais, or Inſpection. 


Vin. Title Trial 7, 8. 

The Court is Judge of the Infancy, and not 
the Jury, where the Infant hath been inſpected 
by the Court, and the Infancy recorded; as in 
the Caſe of Fletcher and Vidian in Styles 472. 
And in the Cafe of Confms, 1 Vent. 69. in Er- 
ror to reverſe a Fine for Infancy, the Party 
being in Court was inſpected, and upon Affi- 
davits and a Copy of the Pariſh Regiſter of the 
Party's Age, the Inſpection was recorded by 
the Court who declared the Iſſue of Infancy 
might be tried at any Time after full Age, 
Vin. ſup. 


in Dower ; ſo the Proof of a Summons, or the 
Challenge of a Juror, muſt be tried by Wit- 
neſſes; and regularly, the Proof ought to be by 


Nonage 


brings Error to reverſe it; yet the Infancy, ad- 


was ſaid by Twiſden, and allowed by Keeling, as 


15 


10. There are many Trials allowed by the Trials bß 
Common Law, by Witneſſes only, without à Witneſſes and 
Jury; as of the Life and Death of the Hufband, * 


two or three Witneſſes. 1 Inſt. 6. And di- V. 4 Is; 
vers other Things muſt be tried by Examina- 278. 
tion of the Parties and Witneſſes; as the Trial 
by Yager of Law, &c. Finch 423. 


16 Of an Tſjue, and the Ch. 2, 


Glanvil, lib. Nonage was anciently tried by the Verdict 
13. cap. 15. of eight Men, but now by Inſpection; and full 
. | Age by twelve Men. Boo | 
Appeal. In an Appeal by a Feme of the Death of her 
Huſband, if the Defendant ſay that the Baron 

is alive in another. County ; or generally, that 

he is alive, this ſhall be tried by Proofs, 41 A, 

fize 5. Vide Rol. Tit. Trial, 577. what ſhall be 

tried by Proofs in an Aſſize, and what not. 

Annuity. In a Writ of Annuity, if the Defendant ſay 
the Party is dead in Britain, this ſhall be tried 

by Proofs. 25 E. 3. 70. 

Dukes, &c. 11, Duke or no Duke, Earl or no Earl, Ba- 
ron or no Baron, ſhall be tried by the King's 

Writ, lib. 5. 35. lib. 6. 53. But Dutcheſs or 

no 'Dutcheſs, &c. by Marriage, ſhall be tried 

5 per Pais, becauſe the Marriage is Matter of 
Fact. | 

League. 12, In a Plea del alien nee, the League be- 
- tween the King and the Sovereign of the Alien, 

ſhall be tried by the Record of the Chancery, 
becauſe every League is of Record. Lib, 9, 
- 
Manor. : 13. If a Manor be Ancient Demeſne or not, 
it ſhall be tried by the Book of Domeſday, which 
is in the Exchequer, But whether certain Acres 
be Parcel of ſuch a Manner or no, it : ſhall be 
tried by the country. Did. 
14. The Proceedings of a Court which is 
not of Record (as the County- Court, the Hun- 
dred-Court, the Court-Baron, c.) ſhall be 
tried by the Country, and not by the Rolls of 
the Court, becaule they are no Record. id. 
Co. Lit. 117. 6. 2» 


Courts not of 
Record. 


and Records. of Record, Cities and Boroughs, muſt be tried 1 


by their Charters and Records. 
16. When 


By Charters 15. The Privileges and Liberties of Courts +: 
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Ch. 2. ſeveral Sorts of Trials thereof. 17 
| 16. When the Ordinary committed Admini- Wills and | 
fration to the Plaintiff, or whether the Teſta- Adminiſtra- 
ment was proved before the Ordinary, or whe- 29 85 
ther ſuch a Will be the Will of the Party, or 
whether he died Inteſtate or not? In all theſe 
Caſes the Trial ſhall be per Pais; becauſe Pro- 
bate of Wills, and conſtituting Adminiſtrators, 
did not belong to Ecclefiaftical Judges originally, 
but were given to them of late, But Trial 
thereof is left to the Common Law, and was 
not given to them. Lib. 9, 32, 40, 
An Executor brings an Action of Debt; the 
Defendant pleads that the Teſtator never made 
him Executor; it the Plaintiff gives in Evi- 
dence the Probate of the Will, the Defendant 
ſhall only give Evidence in Di/affirmance of the 
Plaintiff's Probate, which is Matter of Fact; 
but as to Matter of Law, the Court gives Cre- 
dit thereto; as where another Will was made, 
for there the Parties might have appealed; but 
if the Seal be counterfeit, or the Probate forged, 
it is triable pe Adj. Paſcb. 20 Car. 2. 1 Lev. 235. 
B. R. Noel and Wells. Vide Wentworth's Eue- 
culor 69. | | 
The Trial of all Criminal Matters is by the Criminal 
Country, and the Party accuſed cannot be de- * 
nied it, unleſs it be his own Fault; as where 
he is mute, and will not put himfelf upon his 
Country in due Time; for then without far- 
cher Trial Judgment de Pain fort & dure is 
paſſed by the Judges upon him. Staundf. pl. 
Coron. 150. jp x | 
16. In an Action upon the Caſe for calling Plo. Com. 
one Baſtard, the Defendant juſtified that the ee Ba. 
Plaintiff was a Baſtard; and it was awarded, ſtardy, 
that this ſhould be tried per Pais, and not ß 
Vor, I. C the 


Cuſtoms of 
London. 


1 


Of an Iſſue, and the Ch. 2. 


the Ordinary. Hab. 179. And ſo a Plea that 
the Plaintiff was born at ſuch a Place before 
Marriage, this is ſpecial Baſtardy, and ſhall be 
tried per Pais. Plow. 14. Dyer 89. vide bic 
cap. 22. 
19. When an Iſſue is taken, whether a ca- 
flom or no Cuſtom in London, if the Mayor, 
Commonalty and Citizens be Parties, or in- 
tereſted in the Action, this Cuſtom ſhall be 
tried by a Fury, and not by the Certificate of 
the Mayor and Aldermen, by the Recorder. Hab. 
85. Day and Savadge's Cale. Devant 3. Style 
137. Moor 87 1. Vide apres Tit. Viſue. Roll. Tit. 
Trial, 579, 580. 
The Cuſtom of London ſhall be certified by 
the Mayor and Aldermen, by the Mouth of the 
Recorder. Co. Lit. 74. 
In an Information upon the Statute 5 Eliz. 
for uſing a Trade to which the Defendant was 
not bound an Apprentice, if the Defendant 
plead a Cuſtom of the City, That he' who is 
free of one Trade, may uſe any other; this 
ſhall be tried by the Mouth of the Recorder. 
Roll. Tit. Trial, 579. G. pl. 3. 
Note this Difference, he that is free of one 
Manual Trade, cannot uſe another Manual 
Trade: but it is otherwiſe of thoſe Trades 
which are not Manual: In ſuch, one that is free 
of one, may uſe another by the Cuſtom. \, 
Liberties claimed by Cuſtom in London, the 
Cuſtom of making Indentures of Apprentice- 
ſhip void, if not inrolled (a) within a Year, the 
Cuſtom 


(a) If the Indentures be not inrolled before the Cham- 
berlain within the Year, upon Petition to the Mayor and 
Aldermen, &c. a Scire facias ſhall iſſue to the Maſter 


to ſhew Cauſe why not inrolled; and if it was through the 
Maſter's 


Ch. 2. ſeveral Sorts of Trials thereof. 29 


Cuſtom to deviſe Lands, Foreign Attachment, 

Sc. ſhall he tried by the Mouth of the. Recor- 

der. But the Iſſue, whether there be a Market 

every Day in the Week in London, ſhall be tri- 

ed per Pais, becauſe the Iſſue is not upon the 

Cuſtom, Roll. Tit. Trials, 580. Vide bic cap. 8. 

18. A Matter of Record being mixt with a Matter of 
Matter of Fact, ſhall be tried per Pais, and not Record mixt 


e by the Record. Hob. 244. Peter and Stafferd's with Matter 
f Ge. | 9 

þ. 19. In Writs of Right and Appeals that Trials by Bat- 
le touch Life, Trial may be by Battel, or by Ju- tel. Writ of 


ry, at the Defendant's Choice; the Battel, in Right. See 


4 Writ of Right, muſt be by Champions (who fw, Manner of 


y muſt be Freemen) but in an Appeal it muſt be 5. Bro. Droit 
je in proper Perſon. The Champions in a Writ of de red, pl. 
7 Right are not bound to fight longer than un- 20. 
=y til the Stars appear; and if the Champion of 
As the Tenant can defend himſelf until then, the 
nt Tenant ſhall prevail: The Judges of the Court 
M of Common Pleas are Judges of the Battel, in 
lis a Writ of Right; and the Judges of the King's 
er. Bench, in an Appeal of Felony. It ſeems they 
ſeldom or never killed one another in this Trial 
ne by Battel, for their Weapons are but Battoons, 
zal and he that was vanquiſhed, was preſently, up- 
les on Proclamation made, to acknowledge his Fault 
ee in the Audience of the People, or elſe to cry 
Cravant in the Name of Recreantiſe; and up- 
be on this Judgment was to be given; and after 
* this the Recreant ſhould amiltere liberam legem, 
— Maſter's Default, the Apprentice may ſue out his Inden- 
tures; otherwiſe if through the Fault of the Apprentice ; 
as if he would not come to preſent himſelf before the 
am- Chamberlain, &c. for it cannot be inrolled unleſs the In- 
and Fant is in Court and acknowledges it, 2 Rell. Rep. 305. 
* Palm. 361. See 1 Mod. 271. 
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that is, ſhould become infamous, Sc. 2 Int. 

247. Finch 421, lib. g. 31. Mirror of Juſtice 

161, 162, Sc. 1 Inſl, 204, 
Grand Aſſiae. Glanvil faith, The Trial by Grand Aſſize 
came by the Clemency of the Prince. Eft au- 

tem (faith he) Magna Aſſiſa Regale quoddam be- 
neficinm, Clementia Principis de conſilio Procerum 
papulis indultum. 4 
For the Trial of Treaſon, Murder and Fe- 

lony, as well upon Appeals as upon Indictments, 

ſee Staundf. Pleas of the Crown. 

By Glanvil, cap. 1. lib, 14. it appeareth, the 
Trial of theſe Crimes by the old Law was this: 
If there were no direct Proof nor Accuſer, or 
if there was any Accuſer or direct Proof, yet if 

the Party denied the ſame, then the Trial was 

by Wager of Battel, if the Party accuſed was 

not ſixty Years old, and of ſound Limbs ; but 

if he was older or not ſound, then he was to be 

Per judicium tried per judicium Dei, namely, per calidum fer- 
Dei. rum vel aquam, that is, if he was a Freeholder, 
he was to run bare-foot and bare- leg'd over a 

Row of hot Iron Bars; and if he paſſed three 

Times without Stop or Fall, he was acquitted. 

And if he was a meaner Perſon, called Rufticus, 

he was to run through Veſlels filled with ſcald 

| ing Water. | ; 
Recovery by 20. In a Writ of Diſceit, upon a Recovery 
Default. by Default, the Trial ſhall be, if the Judgment 
Summoners, Was given upon the Petit Cape, by the Summo- 
Pernors, ners, if upon the Grand Cape, by the Summo- 
Veiors. ners, Pernors or Veiors, and not per Pais; So it 
a Recovery by Default in a real Action be pleaded, 


Nient Com- to which the other ſaid, Nient compriſe, this 43 


priſe. ſhall not be tried per Pais, but by the Summoners Wl 
and Veiors. Lib, 9. 32. See Viner, 1 28, 


29. 3 
i Ex 
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En Afiſe if the Iſſue be, whether the Land 
was extended in an Elegit, Fc. this ſhall be 
tried by the Extendors joined with the Aſſize. 
31 A. 6. vide Rol. Tit. Trial, 581, 582. 


Of Trials per PE/cheator, Examination, Eſcheator, 
Ot per IE e e Fiche 


vide ib. | 

In an Appeal, if the Exigent be awarded, 
and the Party pray a Writ to enquire of the 
Goods and Chattels, and to ſeize them, this 
may be awarded to the Eſcheator,, or Sheriff, at 
the Election of the Courr, 41 Af}. 13. vide hic 


cap. 24, 27. 


21. In Debt upon a Gmple Contract, Deti- Wager of 
nue, Sc. the Trial may be by Wager of Law Law. 


or per Pais, at the-Defendant's Election. But 
when the Defendant wageth his Law, he ought 
to bring with him Eleven of his Neighbours, 
who will avow upon their Oath, that in their 
Conſciences he ſaid true, fo as he himſclf muſt 
be ſworn de fidelitate, and the Eleven de credu- 
litate, ib. Finch 423. and 1 Inft. 295. you may 
read excellent Learning concerning this Trial. 


If Profeſſion be denied, it ſhall be tried Profeſſion, 


by the Court Chriſtian, but if the Time of the 
Profeſſion be in Iſſue, this ſhall be tried by the 


Country, /ib. 4. 71. So though an Inrolment, Inrolment. 


or other Matter of Record, cannot be tried per 
Pais, yet the Time when the Inrolment was 
made, may be tried per Pais; ſo whether the Party 


appeared in ſuch a Court, or on ſuch a Day, Sc. Appearance. 


ſhall be tried per Pais. Cro. 3 Part, 131. So whe- 


ther one was Sheriff ſuch a Day or not, Cro, 1 Sheriff, 
Part, 42 1. Admiſſion, Inſtitution, Plenarty and Abi- Admiſſion, 
lity of the Perſon ſhall be tried by the Biſhop : But Flenarty, Te. 


Induction ſhall be tried by the Country, and ſo 
ſhall Avoidance by Reſignation. Dyer 229. 
Moor 61, And void or not void, ſhall be 
tried per Pais, 1 Inf. 344. and Plenarty if the 

C 3 a - Clerk 


* 
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Clerk be dead. Mirror of Juſtice 32 4. lib. 6. 

49. The Cauſe of Refuſal of a Clerk by the 

Biſhop ſhall be tried by the Metropolitan, if the 

Cu be living; but per Pais, if he be dead, 

Per Spiritual Ability ſhall be tried by the Ordinary, if the 

—_ Clerk be alive; but if dead, then per Pais: In- 

is ſtitution, Reſignation, full or not full, Profeſ- 

0 ſion, unleſs alledged in a Stranger, Prior re- 

moveable at Will or perpetual, general Baſtardy, 

the Right of Eſpouſals, Divorce, Qc. ſhall be 

tried by the Biſhops : But in many Caſes, theſe 

Matters being mixed with other Circumſtances, 

' ſhall be tried per Pais. 2 ed 

Per Pais, As if the Church be void by Reſignation, or 

Por although. void or not void, Induction, Inſtitution and 

Refignation, Induction together, becauſe the Common Law 
Oe. are Spiri ſhall be preferred, Prior or not Prior. 


tual, yet Avoi- 
dance, Induction, &c. are notorious to the Country. 


Nota; Mar- Baſtardy alledged in a Stranger to the Writ, 


riage ofa or j 
Wh" Pof. Or in one dead, or Abatement of the Writ, 


lefon ſha Whether a Feme be a Feme Covert in Poſſeſ- 
be tried per ſion, Sc. in Treſpaſs by Baron and Feme, Ni- 
Pais, but not ent ſon feme ſhall be tried per Pais. And ſee 


the Right of in Rol. Tit. Trial, 584, Sc. many Caſes where 


Marriage, as Baſtardy, Marriage, Sc. ſhall be tried per Ley 


Ne WNques A- 


conple in loyal Spiritual, or per Pais. The Time, Sc. of Con- 


Matrimony, ſecration of a Biſhop, and of other Spiritual 
this Right Matters, ſhall be tried per Pais. By what 


muſt be tried Spiritual Perſon the Trial ſhall be, and for what 


by the Bi- e 
ſnop's Certi- Caſe, vide ib. 


ficate. Leon. fol. 5 3. Leigh and Hammers Caſe. 


Ideot. 23. An Ideot found fo from his Nativity by 
| Office, may come in Perſon in the Chancery, be- 
| ore 
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fore the Chancellor, and pray that before him 

and ſuch Juſtices or Sages of the Law, which 

he ſhall. call ro him, '(who are called the Coun- 

ſel of the King) he may be examined whether 

he be an Ideot or no; or by his Friends he may 

ſue a Wtit out of Chancery, retornable there, to 

bring him into the Chancery, ibid. coram nobis 

O concilio noſtro examinand*. Lib. , 31. 
24. If it be in Queſtion, Whether the Sbe- gheriff. 

riff made ſuch a Retorn ot hot, it ſhall be tried 

by the Sheriff : It whether the Under- Sheriff 

made ſuch a Reroro or not, it ſhall be tried by Retorn. 
the Under- Sheriff: If the Queſtion be, Whe- 

ther ſuch a one be Sheriff or not? he is made \ 

by Letters Patent of Record, and therefore it 

ſhall be tried by the Record. Ib. Cro. 1 Part, 

421. 

25. If an Approver ſay, That he commenced Dures. 
his Appeal before the Coroner per dures, this ſhall 
be tried by the Record of the Coroner ; and if 
it be found that he did it without dures, he ſhall 
be hanged. Broke, Corone, 74. n 

26. The Trial, Whether a Statute ſhewed Statute, 
before, be the true Statute or not, ſhall be b 
the Examination of the Mayor and Clerk of the 
Statutes, which took the Salute, and not per 
Pais, ib. Whether a Statute hath two Seals or not, 
ſhall be tried per Pais, Leon. 228, 229. 
a 27. In Aſſize, the Tenant ſaid, That the Eſcheator. 
Lands were taken into the King's Hands, this 
= ſhall be tried by the Examination of the Eſcheator. 
Rol. Trial, 58 2. L. 1. 

28. If one in Avoidance of an Outlawry, al- Certificate. 
ledge that he was in Priſon at Bourdeaux, ultra 
are, in ſervitio Majoris de Bourdeaux, this ſhall re” 

be tried by the Mayor's Certificate; and in ſuch 
like Caſes, other Trials ſhall be by the Certf- 
C4 cate 


23 


24 


Meſlenger. 


done beyond Sea. 1b. 583. N. 3. 
of a College in the Univerſity, and Iſſue be 


Trial, 38. 


fault, and three Days after; this ſhall be tried 
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cate of the Marſhal of the Hef?, and by the Cap- 
tain of Calais, and alſo by Meſſenger, of a Thing 


If the Defendant claim Privilege as Member 


thereupon joined, it ſhall be tried per Pais, and 
not by Certificate of the Vice-Chancellor of the 
Univerſity or Principal of the College. Vin. 


The Stat. 1 Eliz. c. 1. Ordains, That 
every Biſhop ſhall tender the Oaths to each 
* of the Clergy in his Dioceſe, and ſhall certify 
<* the Refuſal into B. R.“ *Tis upon this Cer- 
tificate the Refuſer ſhall be there indicted, 
though the Certificate be by the Biſhop's Chan- 
cellor. Jbid, 53. | 
29. At the Petit Cape, the Tenant ſaid, That 
he was impriſoned three Days before the De- 


by the Examination of the Attorney. Nient 
Aach. per 15 Jours in Aſfize ſhall not be tried 
per Pais, but by Examination of the Bailiff. 
30. It ſeems an Almanack is ſo infallible, 
that it hath countervailed the Verdict of a Jury. 
For in Error of a Judgment given in Lynne, the 
Error aſſigned was, That the Judgment was 
given at a Court held there on the 16th Day of 
February, 26 Eliz. and that this Day was Sun- 
day, and it was ſo found by Examination of the 
Almanacks of that Year : Upon which it was 
ruled, that this Examination was a ſufficient 
Trial, and that a Trial per Pais was not neceſ- 
ſary, although it were an Error in Fa; and 
ſo the Judgment was reverſed, Cro. 3 Part, 
fel. 227, I Leon. 242. the ſame Caſe, and there 


1c 
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it is ſaid, that it was twice ſo ruled before. See 
Poſtea Ch, 15. P. 


31. In ancient Times there was a Trial in 


WT ouilty pleaded, the Defendant might put him- 
ſelf upon God and the Country (which is upon 
the Verdict of twelve Men, as is the Uſe at this 
= Day), or elſe upon God only; and then-if he 
vas a Freeman, he was to be tried by Fire, 
that is, he was to go barefooted over Nine Plow 


ch Shares Fire- bot; and if he was not hurt by this, 
ify then he was to be acquitted, otherwiſe con- 
er- demned; and this was called The Judgment of 
ed, God, becauſe the Defendant had put himſelf 


upon God only. But if he was a Slave, then 
his Trial was to be by Water, and that divers 
Ways, which all appear in Lambard Word Or- 
dalium. From which Kind of Trial I preſume 
we ſtill retain this Expreſſion of an innocent 
Perſon, That he need not fear Fire or Water-: This 
Manner of Trial was firſt prohibited by the Ca- 
nons, and afterwards totally aboliſhed by Parli- 
ament, ſo as to be no Trials but by Jury. The 


Canons, but not by Parliament, as you may read 
Win the Ninth Report, fol. 32. 


Criminal Cauſes called Ordalium ; for upon Not Ordeal. 


Trial by Battel (a) is likewiſe prohibited by the Battel. 


was 32. When the Matter alledged extendeth to which Trial 
of Place at the Common Law, and a Place within ſhall be firſt. 
jun- 8 f | 
the 


(a) Trial by Battle ſtands repealed by Canons only, 


g hough ſufficiently abrogated by diſuſe. Vin. Abr. Tit. 


ent i 33. Vet in P. 34. from Petty's Conſtit. he tells us, 
cet. That from the Conqueſt till Hen. 7. Trials might be by 
-— Pp and bis Country, or the Offender might ele& to be 
and cd by Gd alone, as by Ordeal, which was repealed by 
art, | Farliament in Hen, 7, Time, 
here | 


a Fran- 


\ 
26 O an Iſue, and the Ch. 2. 
a Franchiſe, it ſhall be tried at the Common 
Law,: x Inf. 125. 4 Inf. 272.0 7 
Trial in one In what Caſes a Trial in one Iſite Hail bind 
Iſſue binds in the ſame Party in another Iſſue, upon the ſat 
another. Matter. | e 
In Debt againſt two per ſeveral Præcipes, il 
one plead a Releaſe, and they are at Iſſue upon 
the Deed, and the other plead the ſame Iſſue, 
if it be found the Deed of the Plaintiff in the 
former Iſſue, this ſhall bind him in the ſecond Ml 
Iſſue. 12 Hl. 4. 8. 1 
In Treſpaſs, if the Defendant plead Villenage 
in the Plaintiff, if this be found againſt the De- 
fendant, this ſhall bind him in the fame Iſſue, in 
another Action in the ſame Court, betwixt the 
ſame Parties. 44 Af}. 5. | 
If a Man be found guilty of a Conſpiracy upon 
an Indictment at the King's Suit, this ſhall not 
bind in a Writ of Conſpitacy at the Suit of the 
Party, but he may plead Not guilty, 27 Af, 
13 
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If a Man upon an Indictment of Extortion, 
confeſs it, and put himſelf in the King's Grace, 
and makes Fine, c. this ſhall bind him, and 
he ſhall not plead Not guilty to the Suit of the 
Party; for a Confeſſion is ſtronger than a Ver- 
dict. 27 J. 57. per Sbarde. Vide Rol. Tit. 

| ns. nh 

In what Caſes He which is not Party to the Iſſue, nor can 

Trial againſt have Attaint, or challenge the Inqueſt, ſhall not 

one ſhall be be bound by the Trial. 11 H. 4. 30. 

gainlt others. And therefore in treſpaſs againſt two, and 
one pleads a Releaſe, and the other juſtifies as 
his Servant; if the Iſſue be found againſt the 
Maſter, it ſhall not conclude the Servant, 11 
H. 4. 30. Rol. Ib. 625. K. 2. 


One 


2. ſeveral Sorts. of Trials thereof. 


Wpoſcd to be ready to anſwer ſudden Objections; 
ad for this Reaſon many Judgments upon In- 
WHiftments have been reverſed. Rol. Trial, 62 5. 
4 g 1. þ : 

juſtices of Oyer arid Terminer, nor Juſtices of 
WPcacc, cannot inquire and determine the fame 


Wn Eyre may. Did. 


nage © Fuſtices of Peace cannot proceed to the De- 
De- Wivery of a Perſon indicted of Felony before them. 
, in {ihe ſame Day he is arraigned. 22 Ed. 4. Coron. 
the . Declared by all the Juſtices of England, to 


be obferved as a Law. bid. 
Ia an Indictment in B. R. or in the ſame 


ay be arraigned and tried the ſame Day. For 
W he King's Bench is a Court of Eyre for all Of- 
Wences in chat County: Otherwiſe of an Indict- 


ion, ent removed out of another County. Vide Rol. 

ace, Mit. Trial, 626. many Caſes de ceo. 

and 33. All Matters done out of the Realm of Martial Af. 
the WWF »2/and, concerning War, Combat, or Deeds fairs. 

Ver- Wt Arms, ſhall be tried and determined before 

Tit, he Conſtable and Marſhal of England, before 


aw, and not by the Oath of twelve Men. 1 
jt, 261, Wherefore, if the King's Subject be 
lled by another of his Subjects in any foreign 
ountry, the Wife or Heir of the Dead, may 
e an Appeal before the Conſtable and Mar- 
Wl, whoſe Sentence is upon the Teſtimony of 
A incſſes, or Combat. 1id. 74. So if a Man 
! be 


WDay : But Juſtices of Gaol-Delivery and Juſtices 


ounty ; and removed thither, the Defendant 


27 

One ſhall not be compelled to try a Traverſe At what Time 
the ſame Seſſions he makes it; fot a Man ſhall the Trial ſhall 
ave Time to make his Defence, and is not ſup- | 


hom the Trial is by Witneſſes, or by Combat, Witneſles, * 
nd their Proceeding is according to the Civil Combat. 


2 Keb. 621. 


Immaterial 


Plea to the 
Writ. 


=» 
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be wounded in France, and dic thereof in Eng- 


land. Ibid. 4 Inſt, 140. | | 

It is worthy our Obſervation, to take Notice, 
when there are ſeveral Iſſues, which of them 
ſhall be firſt tried; and for this you have already 
heard, That where Iſſue is joined for Part, and 
a Demurrer for the Reſidue, the Court may di- 
rect the Trial of the Iſſue, or judge the Demurrer 
firſt, at their Pleaſure; though by the Opinion of 
Dodderidge, it is the beſt way to give Judgment 
upon the Demurrer firſt, becauſe when the II- 
ſue comes afterwards to be tried, the Jury may 
aſſeſs Damages for the whole. © 9% 

A Scire facias was brought upon a Recogni- 
zance in Chancery, the Ter-tenants pleaded ſeve- 
ral Pleas, the Plaintiff demurred to one, and 
took Iſſue on the other, the Record, was ſent 
into B. R. to try the Iſſue, and it was tried, and 
Verdict pro Plaintiff, the Demurrer not being 
argued; and it was adjudged per B. R. that 
Judgment ought to be given on both by that 
Court. Feffrey/on and Dawſon's Caſe, Hill. 21, 
22 Car. 2. B. R. Vide for thele Things, 1 


Rol. Abr. 534, 535. Rol. Rep. 287. and in the 


principal Caſe, 4 Inſt. 80. was denied to be 
An immaterial Iſſue joined, which will not 
bring the Matter in Queſtion to be tried, is not 


helped after Verdict by the Statute of Feofarls, 


but there muſt be a Repleader; becauſe this is 
a Matter of Subſtance; for if there were no 
Iſſue, there could be no Verdict, and ſo it is as 
if nothing had been done in the Cauſe. 

In an Action againſt two, the one pleads in 
Abatement of the Writ, the other to the Ac- 


tion, the Plea to the Writ ſhall be firſt tried; 


for 
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for if that be found, all the whole Writ ſhall 
abate, and make an End of the Buſineſs ; for 
the Plaintiff ought not to recover _ « falſe 
Writ. 1 Inf. 125.6. 

In a Plea Perfonal againſt divers Defeadins, Plea to the 
the one Defendant pleads in Bar to Parcel, or whole firſt 
which extendeth only to him that pleadeth it; wied. 
and the other pleads a Plea which goeth to the 
whole: The Plea that goeth to the whole (that 
is) to both Defendants ſhall be firſt tried, be- 
cauſe the other Defendant ſhall have Advantage . 
thereof; for in a Perſonal Action, the Diſcharge 
of one is the Diſcharge of both, _ 

As for Example; If one of the Defendants in Releaſe. 
Treſpaſs pleads a Releaſe to himſelf (which in . 
Law extends to both), and the other pleads Not — 208 

guilty (which extends but to himſelf;) or if 3 
_ Nas. a Plea which excuſeth himſelf only, 
and the other pleads another Plea which goeth 
to the whole, the Plea which goeth to the whole 
ſhall be firſt tried; for if that be found, it maketh 
an end of all: And the other Dilkadane ſhall Diſcharge of 
take Advantage hereof, becauſe the Diſcharge of — 2 
one is the Diſcharge of both. But in a Plea real Berl both. 
it is otherwiſe, for every Tenant may loſe his 
Part of the Land; as if a Præcipe be brought 
as Heir to his F ather againſt two, and one pleads 
a Plea which extendeth but to himſelf, and the 
other pleads a Plea which extends to both, as 
Baſtardy in the Demandant, and it is found for 
him, yet the other Iſſue ſhall be tried; for he 
ſhall not take Advantage of the Plea of the other, 
becauſe one Jointenant.may loſe his Part by his 
Miſplea. 1 Inſt. 125, 5. 

Brown and Staundford, Juſtices, conſulted with 

Grammarians in 0 ot Grammar; and Hulls 
| a Ba- 


ah 
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a Bachelor of Law (tempore H. 6.) was called 
into Court to ſhew the Difference between pre. 


ciſe and cauſative Compulſion. Vide Plow, 122, 
N 

Paſeb. 16 Car. 2. B. R. An Action of ts. 
ver, &c. was brought de ſex Capitalibus fibulatis, 
Anglice, ſix laced Coifs; after Verdict for the 
Plaintiff, it was moyed in. Arreſt of Judgment, 
that the Lalin Words were both Adjective, and 
ſo not certain: But it was anſwered, That Ca- 
pital is a Subſtantive, and the . of 
Weſtminſter-School was produced to warrant it; 


and it was adjudged for the Plaintiff according- 


Chriſtian 
Name a- 
mended, 


New Trial 
directed by 
the Court of 
Chancery in 


Replewin. 


Juror produ- 
cing a Court- 
Roll to his 
Companions, 
Cauſe for a 


new Trial. 


ly; and the Court allowed that Authority be. 


fore Rider's Diftionary 
Henley and Bur fal: Jn the pleading and join- 
ing of the Iſſue, the Defendant's Chriſtian Name 


. was miſtaken: 3 and reſolved by the Cour „ that 


it might be amended, it being right before in 
the Record. 1 Ventr. 25. 

A Bill was exhibited in Chancery, complain- 
ing that a Verdict in Replevin had been unduly 
obrain*d ; and it was decreed that there ſhquld 
be a new Trial, the Complainant paying the 
Coſts of the former: This could not have been 
tried again at Law, becauſe the Verdict in Re- 
Plevin is concluſive. 2 Vent. 35. 

Goodman verſus: Cotherington; the Jury being 
charged with an Iſſue, and departed from the 
Bar, one of them went from his Companions 
and fetched a Court- Roll, which induced the 
Jury to find for the Plaintiff; and it was held 
to be a good Cauſe for a new Trial; But Twif 
den ſaid, that in Caſe of ſuch a Miſcarriage in 
Pais, no Notice ſhould be taken of it on Affi- 
davits, unleſs it were indorſed on the Poſiea. 


I Siderſin 235. 5 
72 
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Tbrogmorton's Caſe; where an Iſſue is join- A Term's 


er ed and a Year paſſes, the Plaintiff cannot bring Notice re- 
| the Cauſe to Trial without giving a Term's No- N 1 
i tice. Per Cur. If Notice were given the Term been a year - 
o- before, and they did not proceed that Term, at Iſſue. 
1s, but the next, then fourteen Days Notice is ſuf- | 
the ficient; and if after a Year is lapſed, the Defen- Not ſo where 
At, dant will try the Iſſue by Proviſo, a Term's the Defendant 
ind Notice is not neceſſary, for that the Plaintiff tries it by Pro- 
24. ought to be at all Tunes ready to try it. 1 Si- Vio. 
a derfin 34. | 

it; Sir Hugh Povey's Caſe; the Court held, Need not give 
Ng- That ſince the Defendant, by his Privilege of a Term's No- 
be- Parliament, had delayed the Plaintiff above a tice where 

U Year after Iſſue joined, the Plaintiff ſhould not puke wy: wg 
in- be obliged to give him a Term's Notice of Tri- Delay dy his 
me 


al, any more than where a Defendant ſtays the Privilege, &c. 
Proceedings by an Injunction obtained out of 
Chancery. 1b:d. 92. | 

A full Term's Notice excluſive is neceſſary, 
but Notice of Trial at any Time within the 
Year, though afterwards countermanded, is a 
ſufficient Proceeding, to bring the Plaintiff out 
of the Rule. 

Where Proceedings had ſtaid twelve Months, 
and afterwards a Trial, the Verdict was ſet aſide, 
becauſe Notice of Trial was not given before the 
Eſſoin Day of the Term preceding the Trial. 
This was in C. B. 


lions Paſ. 13 G. 2. C. B. was a Rule made to ex- 

the plain the Rule for giving a Term's Notice, and 
held Ordered, that in all Caſes where no Proceedings 
i have been in four Terms excluſive of the laſt 


proceding, the Party who deſires to proceed 
ſhall give a Term's Notice, and before the Eſ- 
ſoin Day of the fifth or other ſubſequent Term, 
and that a Judge's Summons, if no Order be 
brog- I made 
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made thereupon, ſhall not bedeem'da Proceeding, 
but that a Notice of a Trial, though afterwards 

| countermanded, ſhall be deemed a Proceeding. 
Notice fora Rex verſus Baron; it was held, That No- 
Priſoner left tice of Trial left with a Turnkey of the Mar. 
with a . urn ſhalſea, eight Days before the Trial, was good 
? — Al Notice, as well in Criminal Caſes as Civil. Sid, 

the Trial, ſuf 231. : . 
Defendantin Where Iſſue is joined upon an Indictment 
Indictment of of Perjury, and the Proſecutor does not try it, 
oy by Fro < 25 Party indicted may try it by Proviſo. 1 Sid. 
Where a new Read verſus Dawſon; in an Information of 
Trial may be Perjury, it was found for the King, and moved 
mw and upon ſeveral Affidavits to have a new Trial, 
WRETE not. Ihe Court were of Opinion, That they had not 
Power to grant a new Trial, without Conſent 
ofthe Counſel for the King, although to them 
there appeared ſufficient Cauſe for a new Trial: 
ut they agreed, That in Debt by an Informer, 
the Court might grant a new Trial upon Cauſe 
ſhewn, without Conſent of the Counſel, becauſe 
there the Party had Intereſt. 1 Sid. 49. 
* Wheeler verſus Honour; it was there held, 
That a new Trial ought not to be granted after 
a Trial at Bar, but. upon great Cauſe; and it 
was ſaid, There were} not above two Inſtances 
to be met with, where a new Trial had been 
granted upon a Motion after a Trial at Bar, 
| Sages | | 

Fact mixed If Matter of Fact and Matter of Record 
with Matter are fo intermixed that they cannot be divided, 
be to prong ſhall be cried by the Country. Sid 
— . Watſen verſus Baker ; If an Iſſue be, whether 


and Plenarty, a Church be yoid or not void, this ſhall be tried 
how to be "= 


tried, 
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by the Country ; but if the Ifſue be whether 
the Church is full or not full, it ſhall be cried 


by Certificate: So if the Iſſue be, whether ſuch Covert or 

a Feme be Covert or Sole, this ſhall be tried by Sole per Pair. 
che Country; but if unque accouple in loyal Ma- Loyal Matri- 
trimomy, it ſhall be tried by Certificate. And mony per Cer- 
the Reaſon of thoſe Caſes is, That void or not tificate. 


void, Covert or Sole, are Things notorious to 
the Country, and diſtinguiſhable, by them; but 
Plenarty or Loyal Matrimony are not within 
their Conuſance, and therefore not- triable by 


them; for Plenarty is by Inſtitution, and Loyal The Reaſon, 


Matrimony ought to be agreeable to the Laws 
eſtabliſhed in that Caſe, of which the Country 
are not Judges. Sid. 390. | 

Able or not able in Quare Impedit, if the Clerk 
reſuſed be living, ſhall be tried by the ordinary, 
for the Clerk is to be examined; bur if the 
Clerk be dead, per Pais, for he cannot then be 
examined. | | 

So, whether the Church be void by Depri- 
vation, it ſhall be tried by the Ordinary; but if 
the Voidance be alledg'd to be by Death, it ſhall 
be tried per Pais. | 

Inſtitution ſhall be tried by the Ordinary, for 
It is Spiritual; but Iuduction or Inſtallation, per 
Pais: And fo it is, if the Iſſue be upon Taſticu- 
tion and Induction, for the Common Law ſhall 
be preferred. Vin. Trial, 40. 

A Divorce ſhall be tried by the Ordinary, and 
not per Pais; ſo ſhall general Baſtardy; but ſpe- 
cial Baſtardy per Pais. 

It Iſſue be join'd Marriage or no Marriage, it 
ſhall be cried by Certificate of the Biſhop; but 
if the Queſtion be, Whether the Party was mar- 
ried 70 another or not? the temporal Court ſhall 

Vol. I. D judge 


37 


Pais. 
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judge of the Matter without Certificate, bid, 


47. 
Nient letter'd i in * Impedit againſt the Or. 


dinary, ſhall be tried by the Metropolitan, for 
the Ordinary is intereſted ; but if the Metro- 


politan be dead, and the See void, it ſhall be 
_ by the Guardians of the Spiritualties. 16:4. 


he Biſhop of Darham has temporal Juriſ- 
dition, and writes to his Clerks to certity Ba- 
ſtardy, Sc. | 
| Whether a. Biſhop be conſecrated or not? ſhall 
be-tried by the Metropolitan, who ſhall certify 
the 27ar and Day of the Conſecration, from 
which Day the Temporalties ſhall be delivered 
to him. Apud eundem 53. - | 

Of Trials per Pais it is not to be doubted 
(faith Dugdale) but that the moſt antient Form 
of Trials in Civil Caſes as well as Criminal was 
by a certain Number of Men ſworn, who upon 
Teſtimony given of the Fact were to judge 
and determine. 

Intent prohibited may be tried per Pais; and 
though the beſt Trial of an Intention is by the 
Act intended when done; yet this Intent may 
be eried by other Circumſtances and Evidences 
of the Fact, beſides the bare doing of the Fact; 
as in the Caſes of thoſe Acts which prohibit the 
Importation of foreign Coin, or of the taking 
of Wooll, Gold, Silver, Sc. with intent to 
utter or tranſport, the Intent join'd with the Act 
ſnall be tried by ſuch Circumſtances which evi- 
dence the Intent, for Intention and Knowledge 
lie in Averment and Proof; but generally 
ſpeaking, Intention where it is not prohibited is 
not triable, as that a Man did ſuch a particular 
Thing ea Intentione to do it, this is not triable; 

indeed 
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indeed, ſometimes upon anotber Fat put in If 

ſue, the Jury ſhall try the Intent collaterally, as 

in Murder. Vin. Trial, 69, 70. 

The Boundaries of a Pariſh is triable per Pars, 

and in all Caſes where the Matter to be tried 

is in the Diſcretion of the Juſtices, they may 

ſend it to the Country. 

Sealing and Delivery of a Deed is triable by 

Jury; but whether a man be con/tliarius & 

in lege eruditus is not triable by Jury. So whe- 

ther Land be reputed parce] of a Manor, this 

ſhall not be tried per Pais, for it is too uncer- 

tain, and may be ſo reputed by ſome and not 

by others, or only for a ſhort Time. The 

Courſe of the Court cannot be tried by Jury, for 

it is Matter of Law; nor can the general Cu- 

ſtom of England in charging a Carrier or Inn- 

keeper for Goods neglected or ftolen; but 

where an act of parliament makes an Offence, 

and is filent in the Manner of Trial, it ſhall be 

intended per Pais. Ibid. 71. 

Gilbert verſus Martin; an Action of Cove- Breach of Co- 
nant was brought in Hampſhire, and a Breach venant af- 
aſſigned for not repairing a Houſe in Berkſhire, ſigned in an- 


46 and Iſſue joined upon non infregit Conventio- meas ek | 
8 nem. And a Verdict for the Plaintiff in Hamp- 
che ire: Mov'd in Arreſt of Judgment, that this 


was a Miſ-trial; and of that Opinion was the 
Court. Sid. 157. 


Bulſtrode verſus Hall and Stevens; the View View after 


Act was granted in a Trial at Bar, after the Jury the Jury ap- 
* had appeared and heard Part of the Evidence. Pear. 

dge Sid. 148. | 

ally Rex verſus Davis & al. An Information for No new Tri- 
N an Aſſault and Riot was tried at the Aſſizes al after Ac- 


for Devon, and a Verdict for the Defendants Auittal. 
that they were not guilty. And on a Motion 
D 2 | for 
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for a new Trial upon Affidavits of the Fact, 
and that the Judge's Directions were to find the 
Aſſault, it was denied; for the court ſaid, there 
could be no Precedent ſhewn for it in caſe of 

Acquittal. Shower 336. 1 If 
Trial by two Where a Trial is not by Jury, but per Teſts, 
Witneſſes. there muſt be two in all Caſes, Shower 361. 
Rex verſus Bear, Hill. 10 V. 3. B. R. In- 
dictment for Compoſing, Writing, Making and 
Collecting ſeveral Libels; reſolv'd that the 
whole Libel need not be ſet forth in the In- 
dictment; but if any Part qualifies the reſt, it 
may be given in Evidence. Salkeld 417. 
If a Libel be publickly known, having /a 
written Copy of it is an Evidence of a Publi- 
cation; but otherwiſe, where it is not known 
to be publiſhed. 12:9. 
Death of De- Mich. 6 Ann. B. R. Ejectment laid in Devon- 
fendant before ſhire, to be tried at Exeter, the Defendant 
* died the Day before the Aſſizes began at Exe. 
aided 5 the ler; and upon a trial on full Evidence, Ver- 
Statute; but dict pro Quer. and Motion in Arreſt of Judg- 
if afzer Com- ment, Et per Cur. Firſt, the death of either 
2 » Party before the Aſſizes is not remedied by the 
Aae. Statute; but if the Party dies after the Aſſizes 
begins, though the Trial be after his Death, 
that is within the Remedy of the Statute z for 
the Aſſizes is but one day in law, and this 1s 
a Remedial Law, and ſhall be conſtrued favour- 
ably. 2. The Court held, That in this Caſe 
it was in their Diſcretion, whether they would 
upon Motion arreſt Judgment, or put the Par- 
ty to a Writ of Error; accordingly they refuſed 
\ to arreſt the Judgment, and the party was put 
to his Writ of Error, that the Point might 
be put in Iſſue and tried by a Jury. 1 Sat 
keld 8. 


Duke's 


* 2. 
act, 
the 
here 
ſe of 


TA 
In- 
and 

the 


In- 
t, it 


1g a 
abli- 
Own 


von- 
dant 
Exe- 
Ver- 
adg- 
ither 
y the 
ſſizes 
eath, 
for 
is 18 
vour- 
Caſe 
ould 
Par- 
fuſed 
$ put 
night 
Sal- 


Wke's 


Ch:2. He verul Sorts of Trials thereof. 37 


Duke's' Caſe, Mich. 9 V. 3. B. R. Duke Judgment for 
was upon a Trial at Bar convicted of Perjury, a corporal Pu- 
and upon the Capias he was outlawed; and up- — onf 
on the Exigent it was moved, That judgment 2 I 
of the Pillory might be given againſt him in his Abſence. 
his abſence. Et per Holt Ch. J. Judgment 

cannot be given againſt any Man in his Ab- 

ſence for a corporal Puniſhment; there is no 

ſuch Precedent. If a man be outlawed of Fe- 

lony, Execution was never awarded againſt 

the Felon till brought to the Bar. A Capias 

ad Satisfaciendum Domino Regi pro fine, is 
common,- but there never was a Writ to take 

a Man and put him in the Pillory; and fo ſaid 

Sir Samue! Aſtry upon ſearch of Precedents. 

1 Salkeld 400. | 

Duke of Norſoll's Caſe, Trin. 1 Ann, B. R. Judgment 
A Verdict was given, in Eaſter Term, and be- = gags 
fore Judgment ſigned the Plaintiff died. Et Peach, pro- 
per Holt, Ch. J. That ſhall not hinder the vided it be 
Judgment being enter'd, provided it be with- within two 
in two Terms after; and the Statute of Frauds 3 
and Perjuries only requires the Time of Sign- 

ing ſhould be enter'd upon the Roll; and this 

1s only for the Benefit of Purchaſers; for if 

Judgment be ſigned in the Vacation, yet 'tis 

enter'd as of a Term before, and none but 

a, Purchaſer ſhall be admitted to ſay, it was 

ſigned as of any other Tims; and it is the 

Courſe of the Court, to let all Thipgs be done 

in the Vacation, as of the Term before. 1 Sal. 

keld 401, 

By the 8 9 W. 3. cap. 11. Iulilled an Al Full Coſts in 
for the better preventing frivolous aud vexati- wa 555 as. — 2 
os Suits, it was enacted. That where ſeve- fendans ac. 
ral Perſons ſhall be made Defendants to any quitted vpas 
* Action of Treſpaſs, Afaulr, Falſe Impri- Trial. 


D 3 ſonment, 
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t ſonment, or Tjestions firmæ, and any one or 
© © © more ſhall upon Trial be acquitted by Ver- 
dict; every Perſon ſo acquirted ſhall recover 


* his Coſts of Suit, unleſs the judge ſhall-im- 
* mediately after the Trial in open Court, 
© certify upon the Record that there was a 
© reaſonable Cauſe, for making ſach Perſon or 
Perſons a Defendant or pu to ſuch 
| Action. 
Coſts upon a And that of. 40 Perſon ſhall commence 
© in any Court of Record apy Action or Suit, 
* wherein upon demurrer Judgment ſhall be 
given againſt the Plaintiff or Defendant z 
or if at any Time after Judgment given for 
the Defendamt, the Plaintiff ſhall ſue a Writ 
* of Error, and the ſaid Judgment ſhall be af- 
«* firmed, or che faid Writ diſcontinued, or the 
< Plaintiff nonſuit therein, rhe defendant ſhall 
have Judgment to recover his Coſts againſt 
* ſuch Plaintiff, and Execution by Capias ad 
* ſatisfaciendum, Fieri facias or Elegtt. 
Coſts in Debt © That in all Actions of Waſte and Debt, 
for 3 upon the Statute for not ſetting forth of 
1 5 _ Tithes, where the Damage found by' the 
c Jury (hall not exceed twenty Nobles; and 
* in all Suits upon writs of Scire facias : 
And upon Prohibitions, the Plaintiff obtain- 
ing Judgment, or Award of Execution after 
« Plea pleaded, or Demurrer joined therein, 
C 
0 
c 
& 


Coſts on a 
Writ of Er- 
Or. 


ſhall likewiſe recover his Coſts of Suit; and 
if the Plaiotiff become nonſuit or diſcontinue, 
or a Verdict paſs againſt him, the Defen- 
dant ſhall have Colts and Execution for the 
ſame. | 
Wilful Tre. * That in all Actions of Treſpaſs commenc'd 
pas, ful! in any Court of Record, where it ſhall ap- 
Colts, * pear at the Trial, and be certified by the 


Y Judge 
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Ws udge on the back of che Record, That the 
Treſpaſs was wilful and malicious, the Plain- 
tiff ſhall, recover not only his Damages, oe 


full Coſts of Suit. 
Provided nothing herein contained ſhall 5 Not extended 


ter the laws in Being, as to Executors and pry 
Adminiſtrators, in ſuch Cafes where they are Aratots. 
not at preſent liable to pay Coſts. of Suit. 
That in all, Actions to be commenced in Plaintiff or 
any Court of Record, if the Plaintiff die af- — 
ter any interlocutory Judgment, and before a 23 % Icon 
final Judgment, the faid Action ſhall not a- tory Judg- 
bate, if the ſaid Action might be originally ment, and be- 
proſecuted by his Executors or Adminiſtra- for « final 
tors; and if the Defendant die after ſuch in- 0. 2 
terlocutory Judgment, and before a final qall not a- 
Judgment, the Action ſhall not abate, if ſuch bate. 
Action might be originally proſecuted againſt 

his Executors or Adminiſtrators; and the 
Executors or Adminiſtrators of ſuch Plaintiff, 

after ſuch interlocutory Judgment, may ba ve 

a Scire facias againſt the Defendant if li- 

ving; or if dead, againſt his Executors or 
Adminiſtrators, to ſhew Cauſe why Dama- 

ges ſhould not be aſſeſſed and recovered a- 

gainſt him or them; and if he or they do 

not appear at the Return, and ſhew ſuffici- 

ent Cauſe to arreſt the final Judgment, or 

being returned warned, or upon two Writs 

of Scire facias, it being returned that the 
Defendant had nothing whereby to be ſum- 

moned, or could not be found; a Writ of 

Inquiry of Damages ſhall be awarded, which 

being executed and returned, Judgment final 

ſhall be given for the Plaintifi, his Executots 

or Admiaiſtrators, 
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Sc. for Non- 
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many. 

| Preaches as 


he thinks fit. ; 


And the Jury 
may aſſeſs Da 
mages accord - 


ingly. 
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paying Da- 
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abate the 
113 


Plaintiff in 


0 


4 


Adminiſtrators ſhall be fully paid all ſuch 
* Damages, together with his Coſts and rea- 
ſonable Charges, the Body, Lands, and 


That in all Actions proſecuted in any 
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© Tf there be two or more Plaintiffs or De- 
fendants, and one die, if the Cauſe of Ac- 
tion ſurvive to the ſurviving Plaintiff, or a- 
gainſt the ſurviving Defendant, the Writ or 
Action ſhall not abate z but ſuch Death being 
ſuggeſted upon the Record, the Action ſhall 


* 


Court of Record, upon any Bond or penal 
Sum for Non- performance of Covenants, the 
Plaintiff may aſſign as many Breaches as he 
ſhall think fit; and the Jury at the Trial 
ſhall and may aſſeſs Damages for ſuch of the 
ſaid Breaches fo aſſigned, as the Plaintiff at 
the Trial ſhall prove broken, and the like 
Judgment ſhall] be entered on ſuch Verdict 
as hath been uſually done in ſuch Actions. 
And if Judgment be given for the Plaintiff, 
upon Demurrer, Confeſſion or nibil dicit, 
the Plaintiff upon the Roll may ſuggeſt as 
many Breaches as he ſhall think fir, upon 
which ſhall iſſue a Writ ro ſummon a Jury 
to appear at the Aſſizes of that reſpective 
County, to inquire of the Truth of ever 

one of thoſe Breaches, and to aſſeſs Dama- 
ges accordingly: And the Juſtices of A ſſize 
ſhall make Return thereof to the court from 
whence the ſame iſſued : In Caſe the Defen- 
dant after ſuch Judgment entered, and be- 
fore ſuch Execution executed, ſhall pay into 
Court ſuch Damages ſo aſſeſſed, and Coſts 
of Suit, a Stay of Execution ſhall be enter- 
ed of Record ; or if by reaſon of Execution 
executed, the Plaintiff or his Executors or 


Goods 


29 e. 
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Goods of the Defendant ſhall be forthwith 

« diſcharged, and the Satisfaction entered upon 

Record: Yet ſhall ſuch Judgment ſtand and But the Judg- 
be as a further Security to anſwer the Plain- ment to ftand 
« riff, his Executors, &c. ſuch Damages as 8 
© ſhall or may be ſuſtained, for farther Breach - OP my 
of any Covenant in the ſame Deed or Wri- 

© ting contained, upon which the Plaintiff, 

Sc. may have a Scire Facias upon the ſaid 
Judgment againſt the Defendant, his Heir, Whereupen 


he « Ter-tenants, Executors, or Adminiſtrators, the Plaintiff 
al ſuggeſting other Breaches, and to ſummon $a 
the © them to ſhew Cauſe, why Execution ſhall not FE 
at * be awarded upon the ſaid Judgment; upon 

ke * which there ſhall be the like Proceedings as 

ict * aforeſaid: And upon Payment of Damages \._ 


and Coſts, Proceedings to be again ſtay'd, 


ns. 

iff, and ſo zoties quoties, and the Defendant diſ- 

it, charged out of Execution.” LiF 

a8 By 4 & 5 Ann. c. 16. intitled, An Ad for 

on the Amendment of the Law, and the better Ad- 

Iry vancement of Juſtice, it was enacted, That On demurrer 
ive upon Demurrer joined in any Court of Re- no Imperfec- 
ery cord, the Judges ſhall give Judgment as the OE 9 TI 
Na- Right and Matter in Law ſhall appear, with- — . — 
iIze out regarding any Imperfection or Defect in ſet down as 
om * any Writ, Return, Pleading, or Proceſs, ex- Cauſes of 
en- * cept thoſe which the Party demurring ſhall P<murrer. 
be- * ſet down as Cauſes of his Demurrer, notwith- 


* ſtanding ſach Imperfection or Defe& have 


oſts * been taken to be Matter of Subſtance, and 
Cre © not aided by 27 Eliz. c. 5. ſo as ſufficient 
ion Matter may appear, upon which the Court 
or * may give Judgment. And no Exception 


© ſhall be taken for an immaterial Traverſe, 
Default of entring Pledges, upon Bill or De- 
* claration, or not alledging the bringing into 

+ Court 


42 of an Tue, of te 


pda any Deed, mentioned in the Pleading 


. Letters Teſtamestat „ Or of Adodioitraticn © a 

dt for Omiſſion of Yi & armis & contra Pa. 6 

en, b cem, ot either of hem or hoc parat. eſt veri. 2 C 

are, of parat. eſt verificare per Rerurdun, 1 

or prout patet per Recordum: a fr the Coun j 

© ſhall. give Judgment, without regarding ſuch ſue 

© ImpetteCtions or Defects, or other Matter of Te! 

© like Nature, except ſhewed for Cauſe. | foll 

In Replevin That the Defendant « or Tenant, or Plain- the 

ſeveral Mat- © tiff in Replevin, in any Court of Record, with was 

= Frey 4 Leave may plead as many ſeveral Matters az ent 

| eaded wit 4 not 

2 of the are neceſſary. [And it is upon the Equiy 

Court. of this Clauſe, that the Courts do now in ge. was 

neral allow the Defendant in moſt Actions h it N 

Rule to plead as many ſeveral Pleas as be ſbal i the 

be adviſed.) 2 & 

If ſach Mat. Provilo, If any ſuch Matter on Demurrer M 

ter be inſuffi- © be judged inſufficient, Colts ſhall be given at Pre 

2 full the Diſcretion of the Court: Or if a Ver— Te 

dict be found on any ſuch Iſſue for the Plain- Pat 

© tiff or Demandant, Coſts ſhall be given in like a 1 

Manner; volcls the Judge certify that the Wi n 

* Defendant, Tenant, or Plaintiff | in Replevin Da 

had a probable Cauſe to plead it. Joe 

No dilatory That no dilatory Plea ſhall be received in U. 

Plea to be © any Court of Record, unleſs the Truth there- 21 

received. of be proved by Affidavit, or ſome oba ö 
Matter ſhewn. ; 

Where Pay- In Debt on a ſingle Bill, Debt, or Sci be. 

_—_ = ve * Jae upon a Judgment, the Defendant may Ye 

— m s plead Payment in Bar. In Debt upon a Ge 

Condition of Bond, if the Defendant before Action 24 


a Bond {ati * brought, hath paid the principal and Inte- Pr. 
fied, Payment © reft due by the Defeaſance or Condition, he 
1 5 be plead- may plead Payment in Bar. no 


e Pending 
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Pending an Action on ſuch Bond, Defend- Defendant = 
ant may wy in — 3 Intereſt and * 
Coſts in L Equity, and then the — gl 
© Court ſhall give Judgment to diſcharge the tereſt, and 
© Defendant, - Colts. 
Lazier verſus Dyer, Mich, 2 A. B. R. I. If there be no 
ſue being joined and entered as of Trinzty Proceeding in 
Term, the Plaintiff. reſted till the Trinity Term — _ 
following, and then gave notice of Trial after pere muſt be 
the Term; and a Venire facias and Diſtringas a Term's No- 
was taken out in the Vacation, but teſted and tice of Trial. 
entered as of the Term. Per Cur”: This is 
not ſufficient Notice; for though in Law this 
was a Proceeding within the Term; yet in Fact 
it was a Proceeding in Vacation, and therefore 
there was not a Terme Notice of Trial. 
2 Salk. 4 
In all Caſes in which there have been 'no 
Proceedings for four Terms, excluſive of the 
Term in which the laſt Proceeding was had, the 
Party who deſires to proceed again, ſhall give 
a Term's Notice to the other of ſuch Proceed- 
ing; ſuch Notice to be given before the Eſſoin 
Day of the Fifth or other ſubſequent Term; a 
Judge's Summons, if no Order be made there- 
upon, ſhall not be deemed a Proceeding, but 
a Notice of Trial, though afterwards counter- 
manded ſhall. Rule Zaſter, 13 Geo. 2. And 
Verdict ſet aſide for want of a Term's No- 
tice, there having been no Proceedings for a 
Year, purſuant to the above Rule. Mich. 17 
Geo. 2. Blackmore v. Smith. 2 Barnes's Notes 
242.— This does not extend to Motions to end 
Proceedings. Ibid. 244. 
Said per Cur. That the King ſhall pay Coſts Crown pays . 
for an Amendment, but ſhall not pay Colts for — _ * 
not going on to Trial: But where there is a put not "ng 


Proſecutor, not going on 
to Trial. 


i * Of an Tue, and ibe Ch. 2. 
22) 7 Proferuibe; he ſhall pay Coſts for Amendments, 
eee for not going on to Trial both. Hil. 8 
Wn: 2 W. 3. The King v. Edwards. B. R. But then 
A 21 Gre usb an Affidavit of the Name of him 
wo is the Proſecutor, for that does not ap 
upon the Indictment: And if the Defendant 
does not know the Proſecutor, he ought to ap- 
ply. ro the Attorhey General, who will inform 
048 im. Salk. 193. 
; If a Cauſe has continued face Terms without 
P Proſecution after Iſſue joined, there muſt be a 
Term's Notice of Trial, ſuch Notice to be 
given before the Eſſoin-Day of the Fifth, or 
other ſubſequent Term. A Judge's Summons, 
if no Order made, is no Proceeding ; but a 
Notice of Trial though countermanded, is. 
Harriſon's Prat. B. R. 137. Str. 211, 1164. 
The Court, on Motion for a new Trial, held, 
that the giving Notice of Trial, at the End of 
half a Year after Iſſue joined, would prevent the 
Neceſſity of giving a Term's Notice, till a 
. Year after the laſt Notice, which was given and 
countermanded. Str. 531. 
Demurrer to Anonymus, Mich. 13 IW. 3. B. R. If there 
Part, and If- be a Dzmurrer to Part, and an Iſſue upon the 
ſue to other Other Part, and Judgment be given for the 
TI. Plaintiff upon the Demurrer, he may enter a 
Non Proſ. as to the Iſſue, and proceed to a 
Writ of Inquiry on the Demurrer; but with— 
out a Non Proſ. he cannot have a Writ of In- 
quiry, becauſe on the Trial of the Iſſue, the 
ſame Jury will aſcertain the Damages for that 
Part to which the Demurrer was, Per Cur. 
Salk. 219. 
Where a new Jaſon verſus Sutton; a new Trial will not 
Trial will not be granted for Matter omitted to be infilted on 
Os granted at a former Trial. Salk. 273. 
3 Cur. 
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2. 
Nts, Cur. declared, That it was againſt the Rule No Trial at 
. 8 of Court to grant a Trial at Bar in any Caſe = _— 
hen before Iſſue is joined, and accordingly it was Je 3 
im refuſed in this Caſe, becauſe Iſſue was not 
car joined, though both Sides conſented ; for till 
ant the Court knows what the Iflue is, it is below 
ap- their Dignity to direct it to be tried at Bar, for 
rm it may be an Iſſue in which there may be no 
manner of Difficulty. Eaſter, 12 Geo. 1. The Caſe 
out of the Borough of Chri/t-Church in B. R. M. S. 
e a Rep. Eaſter, 4 Geo. 2. Butler Executor v. Lord 
be Montgomery, S. P. Ibid,.—— No Trial at Bar nor the Term 
or can be the Term it is prayed. Did. it is prayed, 
ns, Trials at Bar are grantable either upon the 
It a Value of the Lands or Difficulty of the Title. 
is. M. 4 Geo. 2. Haycroft v. Roſe, MS. Rep. 
64. For putting off Trials for want of Witneſſes, 
1d, it is neceſſary to ſwear that the Party is adviſed, 
of and believes the Perſons abſent are material Wit- 
the neſſes, and that he cannot ſafely proceed to 
12 Trial without their Evidence, and alſo to add 
nd when they are expected, 
ere — ——— nm 
the 


the AK in 

15 Of a Venire facias; fo whym it ſhall be 
th- direfled ; when to the Sheriff, when to 
In- the Coroners, when to Efliſors, and when 
. to Bailiffs, when well awarded, &c. 

at 

ur. 


HA! NG given you the Epitome of what 
Trials are allowed by the Common Law, 
and what ſhall be tried per Pais, and what nor, 
we ſhall now apply ourſelves more particularly 
to the Trial by Juries: And becauſe a Venire 


Ur, facias 
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facias is the Foundation and Cauſa fine qua non 
of a Jury, (I mean in Civil Cauſes ;) for in Cri. 
minal, as upon Indictments, the Juſtices of 
Gaol-Delivery give a general Command to the 
Sheriff, ro cauſe the Country to come againſt 
their Coming, and take the Panels of the She- 
riff, without any Proceſs directed to him; yet 
Proceſs may be made againſt the Jury, though 
it is not much uſed. Staunford Pleas del Corone 
139. I will firſt recite the Writ in terminis, 
the rather becauſe I intend to order my Diſ- 
Courſe according to the Method of the Writ. 


Venire facias, Rex, Sc. Vic. B. Salutem. Precipimus tibi 
quod vonire facias coram Fuſticiariis noſtris de 
Banco apud Weſtm. tali die duodecim liberos & 
legales homines de vicinet. de C. quorum quilibet 
habeat quatuor libras terre, tenement, vel reddit? 
per annum ad minus, per quos rei veritas meliug 
ſeiri poterit; & qui nec D. E. nec F. G. aliqua 
affmitate attingunt, ad faciend. quandam Fur. pa- 
triæ inter partes prædict. de placito, &c, quia 
tam idem D. quam prædict. F. inter quos inde 
contentio eſt, poſuer. ſe in Fur" illam. Et habeas 
ibi nomina Jur. illorum & hoc breve. Teſte, &c. 


Ih! his is one of thoſe Latin Letters, (as Finch 
terms them, F. 237.) which the King ſends 
with Salutation to the Sheriff; but withal com- 
mands him, That he cauſe to come twelve free 
and lawful Men of his County, to reſolve the 
Queſtion of the Fact in Diſpute between the 
Parties upon the Iſſue; and it is a Judicial 
Writ, iſſuing out of the Record, for Plaintiff - 
or Defendant, after they have put themſclves 
upon the Country: For upon the Words Et de 
hoc ponit ſe ſuper patriam, by the Defendant, = 


Ch, 3. whom it ſhall be awarded. 


Et boc petit quod inquiratur per patriam, by the 
Plaintiff, and Iſſue joined thereupon, the Court 
awardeth the Venire facias, viz. Ideo fiat inde 
nat.” -- . OT ONT! 

4 When Iſſue is joined in Chancery, that Court 
awards the Venire to be returnable in B. R. 
and there is no other Way to give a Day here 
in B. R. but by ſuch an Award; and it is al- 
ways ſo done, Vin. Trial, 295, 

Ideo venit inde Jurat. is Error in inferior 
Courts, for it ought to be Idee Præcept. eft vic. 
quod ven. fac*, Sc. Siderfin 364. and it ſhould 
be de viſneto de C. ſpecially. Keble 2 Part, 350. 
And if they come not at the Day of the 
WT Writ returned, then ſhall go forth againſt them 
an Habeas Corpora and Diſtringas to bring 
them in to try the Matter, The which two 
laſt Writs are uſually made with this Clauſe, 
Nifi prius Juſticiarii venerint, Sc. and are re- 
turnable after the Time of the Judges coming 
their Circuit, | 


gimen of the County inſtead of the Earl of that 
County, to whom once it did belong ; as we 
Jare taught in the Mirror, cap. 1. ſed. 3. ſcil. 

That it appeareth by the Ordinance of ancient 
© Kings before the Conqueſt, that the Earls of 
che Counties had the Cuſtody or Guard of the 
Counties. And when the Earls left their Cu- 
* ſtody or Guards, then was the Cuſtody of 
* Counties committed to Viſcounts, who there- 
© fore are called Vicecomites. 


tells you, 1 Inſt. 168, That he is Sheriff, that 
is, Praſectus Comitatils, Governor of the Coun- 


ty; 


And firſt, you ſee it is directed Vicecomili, Sheriff. 1 Inft, 
7.8. to one who is Vicecomes, and hath the Re- 168. 


What great Repoſe and Truſt both the King What Trust 
and Laws put in this great Officer, the Oracle in the Sheriff. 
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ty; for the Words of his Patent be, Commiſimu; 
vobis Cuſtodiam Comilatils noſtri de, Ec. And 
he had a threefold Cuſtody, triplicem Cuſtodiam, 
viz. Firſt, Vite Juſtitiæ; for no Suit begins, 
and no Proceſs is ſerved but by the Sheriff 
And be is to return indifferent Furies for the Trial 
of Mens Lives, Liberties, Lands, Goods, Ge. 
Secondly, Vitæ Legis, he is after long Suits and 
chargeable, to make Execution, which is the Life 
and Soul of the Law. Thirdly, Vitæ Reipub. 
lice, he is Principalis Conſervator Pacis within 
the County, which is the Life of the Common- 

wealth, for Vita Reipublice Pax. 
To whom the Yet notwithſtanding the Height and Lati- 
Venire facias tude of this great Officer's Power and Truſt, 
_ the Law adjudges him in many Caſes not ca- 
"  Pable to do fo much as return a Jury; for if he 
be of Kindred by Nature, or of Afﬀinity by 
Marriage, to any of the Parties, or (that I may 
ſay all in a little) if he be not as indifferent al- 
molt in all Reſpects, as he is whom the Law 
allows to be a Juror, he ovght not to meddle 
Coroners, With the returning of the Jury; but the Venirt 
facias ſhall be directed to the Coroners (or to 
ſome of them, if the Reſidue are not indiffe- 
rent) who in that Cale are hac vice Vicecom, 
And if the Coroners are not indifferent, then 
Forteſcue, the Venire ſhall be directed ad 2 Elefores, that 
cap. 2.5. is, to two whom the Court ſhall chuſe and 
deem fit to return the Jury; and to the Re- 
Eſliſors. turn of theſe Eliſors or Eſliſors, ab Eligendo, no 
Challenge. Challenge will be admitted, Bro. Lit. Venirt 
Sheriff of Facias, 14. as to the Array, but to the Polls, 
London. 1 Inſt. 158, If one of the Sheriffs of London 
* be a Party, then the Venire may be directed io 
bers two the other Sheriff; if the Under-Sheriff be a 


Perſons make Party, yet the Jenire may be directed to the 
one Sheriff. Y Sheriff, 


Ch. 4. whim it ſhall be awarded, #9 
Sheriff, with this Proviſo, Quad Sub-Vic. tits 
in nullo ſe intromittat cum executione iſtius brevis. 

18 E. 4. 3. Pig 1 - 
Judicial Writs may be directed to the Coro- Suggeſtion. 
ners, as the Venire facias, where the Parties are 1 Inſt. 157. b. 

at Iſſue; there, upon the Surmiſe of the Plain- Of hom. 
tiff, that the Sheriff is his Couſin, and upon 

Prayer that the Venire be directed to the Coro- Coroners. 
ners, for Avoidance of his own Delay chat 

might happen by the Challenge of the Array, 

the Defendant ſhall be examined, whether it be $6 in Eject- 
true or not; and if he confeſſes it, then the Ve- ment againſt 
nire ſhall be awarded to the Coroners; for then _ upon 

— | „ Affinity of the 
it appears to the Court by the Defendant's. to one 
Confeſſion, that the Sheriff is not indifferent; of che Defen- 
but if the Defendant denies it, then the Proceſs dants. Roll. 
ſhall be awarded to the Sheriff becauſe the She- 77. Trial, 


riff's Authority and Profit ſhall not be taken AY 


away, without Cauſe apparent to the Court; Not of 


and the Defendant ſhall never take any Chal- — 


lenge for that Caſe: But if the Defendant will Suggeſtion. 
alledge any ſuch Matter, and pray a Venire facias The Defen- 
to the Coroners, there the Plaintiff ſhall not be dant may not 
examined; neither ſhall ſuch Allegations be al- bave a Venire 
lowed, becauſe Delays are for the Defendant's Ad- o wg 
vantage, and the Defendant may challenge the : 
Jury for this Cauſe, and fo is at no Preudice, 

And fee in Term. Hill, 3 H. 7. f. 5. placit. 
lt. in a Quare impedit, where the Defendant 
ſhewed how the Sheriff was Couſin to the 
Plaintiff, and prayed a Writ to the Coroners, 
bur it was denied him upon the ſame Reaſon, 
Fitz. Tir. Suggeſtion, placit. 8. Br. Challenge,1 53. 

In the Lord Brooks's Caſe, Trin. 1657. B. R. 
In Ejectment, the Court was moved that the 
Lord Brooks might be made Ejector, which 
was granted; then the Court was informed 
that the Leſſor of the Plaintiff was High She- 

Vor. I, E riff 


- 


For what 
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riff of the County, and that the Coroner was 
Under-Sheriff; and it was prayed that Eliſors 
might return the Jury; but the Court would 
not grant it at the Prayer of the Defendant, 
though the Plaintiff offered to agree to it, it 
being in a Trial by Ni prius ; but had it been 
in a Trial at Bar, they would have granted it, 
But the regular Courſe is for the Plaintiff to 
pray it, or elſe the Defendant may challenge the 
Array at the Aſſizes; for it is a principal Chal- 
lenge, that the Leſſor of the Plaintiff is High 
Sheriff, or of Kindred to the Sheriff; for which 
ſee Hutt. 25. Moor 470. Roll. Rep. 328. And 
it was ſo adjudged, Trin. 15 Car. 2. B. R. 
2 and Ingleby, that it is a principal Chal- 
enge. | X 

* Ejectment, the Plaintiff ſuggeſted, That 


Cauſes Proceſs he and one of the Coroners were all of the 


ſhall be dire&- 
ed to the Co- 
roners. 


Livery del Countee Wigorn', and prayed a V. 


nire facias to the other Coroner; although this 


is no principal Challenge, and the Defendant 
might have oppoſed the Prayer, yet becauſe 
he confeſſed it, the Award was well to the 
Coroner. So if the Cauſe be, that one of the 
Coroners be retained of Counſel with the Plain- 
tiff. If the Suggeſtion do not comprehend a 
principal Challenge, but only of Favour, this is 
not ſufficient to award Proceſs to the Coroners: 
But if it be a principal Challenge, as Affinity, 
Sc. if the Defendant confeſs it, the Award ſhall 
be to the Coroners; if he will not confeſs it, 
then to the Sheriff; and in ſuch Cafe the Defen- 
dant ſhall never challenge the Array for that 
Cauſe: So if che Plaintiff pray Proceſs to the 
Coroners for Favour in the Sheriff, if the De- 
fendant ſay that this is not favourable, he ſhall 

1 never 
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* Proceſs may be directed to the Juſtices of 
Aſſiſe, by Aſſent of Parties, not without. 
When a Panel is made by the Eſſiſors, they 
ſhall afterwards ſerve all Proceſs that comes 
upon this, as He Sheriff ſhould. _ 15 Ed. 4. 24. 
18 Ed. 4. Roll. Tit. Trial 670. For it 
may be the Ati will diſtrain only thoſe who 
are his Friends and be Partial, | 
1 Inſt. 158. When the Proceſs is once awarded to the 
Venire facias Coroners, for a Default in the Sheriff, if there 
once directed be a new Sheriff made afterwards, who is in- 
— different, yet the Proceſs ſhall not revert, but 
be to the She continue to the Coroners pendant le Plea, 14 H. 
riff afterwards. 7. 3 1. Bro. Tit. Venire facias 17. So the En- 
try is, [ta quod Vicecomes ſe non intromiltat. 
18 E. 4. 3. 8 H. 6. 12. And though a new 
Sheriff comes in before it be returned, yet the 
Coroners ſhall proceed to the Execution of it. 
Sheriff ſhall And therefore, where the Sheriff ought not 
not return the to return the Venire, he cannot return the 
Tales, where Tales, For in Error in the Exchequer-Chamber, 
5 canvor the of à Judgment in the Queen's Bench, the Error 
entre facias, 
aſſigned was becauſe the Yenire facias was a- 
warded to the Coroners, for Conſanguinity in 
the Sheriff; and it was returned by Coroners, and 
afterwards the Tales was awarded, and it was 
returned by the Sheriff, and it was tried, and a 
Verdict given, and Judgment. And for this 
Cauſe held to be erroneous, and not aided by 
the Statute of 32 H. 8. or 18 Eliz. Where- 
fore the Judgment was reverſed, Cro. El. 374. 
Bro. Tir. Odlo Tales, . 

I will inſtance one Caſe more in the ſame 
Reports, fol. 586. becauſe it is very full in the 
Point. After Iſſue in Treſpaſs, the Plaintiff 
for his Expedition ſurmiſed, that he was Ser- 
vant to the Sheriff, which being confeſſed 5 

L che 


\ 


Sheriff, which was held by the whole Court 10 naar "ol 
be good Cauſe for ſtaying the Judgment; for ougbt tore- 
it is a Miſ-trial not aided by any of the Sta- turn the Taler. 
tutes; for Proceſs being once awarded to the 5 
Coroners, the Sheriff afterwards is not the Offi- 
cer to return the Jury, no morę than any other 
Man; and Proceſs oyght always to be returned 
7 11 N T * 2 
y him, Who is an Officer by Law to recurn it; 
rtherwiſe it is merely void. But afterwards, 

upon View of the Record, it appeared that the 

Tales was returned by the Coroners, and their 

Names annexed thereto ; wherefore it was with- | 

out further Queſfion. But the Court ſaid, If No Name to 

their Names had not been annexed to the Tales, che Return. 

yet it had been well enough; for they be an- | 

nexed to the firſt Panel, and it ſhall be in- 

tended that the right Officer returned it; and 

the uſual Courſe is, That to ſuch Tales there is 

not any Officer's Name ſubſcribed, and yet it 

is good enough; for it is not within the Statute 

of York, which appoints, That the Name of 

the Sheriff ſhould be ſubſcribed ; but it was mo- 

ved that the Record of the Paſtea is, That the 

Tales were returned by the Sheriff; bur the 

Court held, That it was amendable, and it was 

done accordingly, and the Plaintiff had Judg- 


ment, 

But if the Venire be awarded to the Coro- 7erire facias 
nent, for Default in the Sheriff, and they 2 Sheriff, 
do nothing upon the Writ; then, upon a after one a: 
Default deore in the Coroner, de pore — 
temps, the Party may ſhew this to the Court, 
and have a Fenire awarded to the Sheriff, (it 

E 2 there 


Coroners. - 
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there be an indifferent one made in the mean 
Time) or elſe to Eſliſors, & fic è converſo. 

In Error of a Judgment in Cheſter, the Par- 
ties being at Iſſue, a Venire was awarded to the 
Sheriff, and at the Day of the Return, it was 
Fenire facias entred Quod Vicecomes non miſit breve. And 
to the Coro- then the Plaintiff prayed a Venire facias to the 
ns. _ Coroners, for Cozenage betwixt him and the 
. Sheriff © Sheriff, which was awarded accordingly ; and 
bs at the Day of Trial the Defendant made De- 
4 fault, and there, upon Judgment, Error was 
117 aſſigned, becauſe that after the Plaintiff had 
admitted the Sheriff to execute the Writ, he 
could not pray a Venire facias to the Coroners, 
without ſome Cauſe de puiſne Temps; ſed non al- 
locatur, becauſe there was nothing done upon 
the firſt Writ. And the Defendant having 
made Default, it was not material. Cro, 3, 

Part 853. 
No Venire fa- But the Defendant might have demurred to 
cia tothe this Prayer; for if the Plaintiff pray a Venire 
Coroners, 0 facias to the Sheriff, he ſhall not challenge the 
Sberit to tne Array, nor have a Venire afterwards to the Co- 
; roners, becauſe the Sheriff is his Couſin, or for 
any other principal Challenge, whereof he 
might by common Intendment have Conu- 
ſance, when he ſo prayed the Venire facias ; for 
upon ſhewing this Cauſe at firſt, he might 
have prayed Procek to the Coroners; but for a 
principal Challenge, of which, by common In- 
tendment, the Plaintiff could not know at the 
firſt, as that the Defendant is of Kindred to 
the Sheriff, Sc. he may afterwards challenge 
the Array when they appear; or if the Sheriff 
doth nothing upon the Writ, he may pray a 
new Venire to the Coroners. 15 H. 7. 9. 


11 
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If the Plaintiff prays a Venire facias to the If the Defen- 
Coroners, becauſe he is of Kindred to the She- — 6, 
riff, if the Defendant will not confeſs this, but $5 00's 
denies it, this ſhall be entred, and the Defen- qjall have no 
dant ſhall not challenge the Array for this Benefit of it 
Cauſe afterwards. Br. Tit. Venire facias, 21 b Challen 
and 23. | | 

If . Venire facias be awarded to the Coro- By Conſent, 
ners, where it ought to be to the Sheriff, or the Yenire f. 
the Viſne cometh out of a wrong Place, yet if directe = 
it be ex aſſenſi partium, and ſo entred of Re- uu og. 
cord, it ſhall ſtand 3 for omnis conſenſus tollit er- cer. 
rorem. 1 Inſt. 126. lib. 5, 36. But if it be 
directed to the Coroners, where it ought to be Miß trial 
to the Sheriff, without ſuch Conſent of Parties, without ſuch 
this is an inſufficient Trial, not remedied by Conſent. 
any Statute, except it be upon an inſufficient 
Suggeſtion, and then the Statute of 21 Fac. 

c. 13. helps it. | ? 

Upon Suggeſtion that the Plaintiff and the „% faci 
Sheriff, and one of the Coroners are of Kin- 10 ſome of 
dred to the Plaintiff or Defendant, or upon the Coroners. 
any other Suggeſtion which contains a principal 
Challenge, the Venire facias may be directed to 
other Coroners. Dyer 367. 

Error of a Judgment in Northampton, be- Railiffs. 
cauſe in Northampton, the Court being held be- 
fore the Mayor and two Bailiffs, the Yenire fa- 
cias upon the Iſſue was awarded to the two 
Bailiffs to return a Jury, before the Mayor and 
Bailiffs, ſecundum conſuetudinem, which being re- 
turned, and Judgment given, the Error aſ- 
ſigned was, becauſe the Bailiffs being Judges of 
the Court, could not alſo be Officers to whom 
Proceſs ſhould be directed, there being no Cu- 
ſtom that can maintain any to be both Officer 
and Judge. But all the Court (abſente Hyde) 

5 E 4 conceived 
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conceived it might be good by Cuſtom, and that 
-24 it is not any Error; for the Judges be not the ; 
adge and ' Bailifts only, but the Mayor and Bailifts z and rors 
cer to re- it is a common Courſe in many of the ancient ; 
Corporaiions, where the Bailiffs are Judges, or 
the Mayor and they be Judges; yet in reſpect 
of executing Proceſs, they be Officers alſo; and 
one may be Judge and Officer diver/is reſpefiibus, will 
as in Rediſſeiſin, the Sheriff is Judge and Offi 
cer: Whereupan Judgment was affirmed, Cro, 
h 1 Art 1 38. | { 
yeni re facia- In Treſpaſs and Aſſault laid in the Count, 
to the Gar: to be at the Palace of Weſtminſter, it was ad- 
_ 1 * judged, That the Fenire facias ſhall iſſue al 
: 2 Garden del Palace, and not to the Sheriff of was 
Rell, Tit. Middleſex. Bro. Tit. Ven. fac. 31. 
Trial, 66. In Treſpaſs againſt two, if one plead, and 
Award of Ve. two Iſſues are joined upon his Plea, and two 
wire facias. ' other Iſſues are alſo joined, and the Court a- 
ward a Venire ad triandum tam exitum illum 
quam prædidtum alium exitum inter the Plaintiff 
and the other Defendant, &c. this is a good A- 
ward, although there be ſeveral Iſſues betwixt 
the Plaintiff and both Defendants, becauſe that 
this Word Exitus may be for all, reddendo fin- 
gula ſingulis. Hob. 91. 

If an Inqueſt remain for Default of Rapers, 
and a Decem Tales is awarded, and the Deten- 
dant faith for his Deliverance, That he is Lord 

en of the Rape, where, c. and that all there are 
Hundred. within his Diſtreſs, and prays a Writ to the 
next Hundred; the Court may try this 
Triors preſently, without a Return of the She- 
riff; and if it be true, may award to the next 
Hundred: ; otherwiſe, if it be falſe. 3 H. 
. 39, 


turn Writs. 


Ker 


Ch. 3. whom it ſhall be awarded.” $7 


Rex verſus Reed: Upon an Information of Variance be- 


. « twee th Fe 
Perjury at the Common Law, one of the Ju- „and O7. 


rors was named J. S. in the Venire, and F. S. pringas, and 


junior in the Diſtringas, and yet held to be yet good. 


good. 1 Sid. 66. | 

In an Action on the Caſe for Deceit ; or, in Where the 
an Action on the Caſe for an Eſcape 3 the Court 3 
will not change the Venue from the County Vine. 
where the Plaintiff hath ſuppoſed the Fact to 
be done. 1 Sid. 87. 

Tubbe verſus Whiteworth : In an Action on Venue from a 
the Caſe, it was moved in Arreſt of Judgment, Place con- 
That the Venire facias was of Taunton-Dean, |, y "ils, 
and therefore no good Trial, for Taunton- Dean 
was a large Country, conſiſting of ſeveral Vills 
but the Court held it to be good after Ver- 
dict, and that it ſhould be intended the Vill, 
and not all the Country of Taunton-Dean. 

1 Sid. 88. : j 

In Kighly verſus Bulky, it was held, That If the Iſſue be 
where the Iſſue was local, the Venire could age LES 
not be changed by the Conſent of the Parties. 8 2 by 
1 Sid. 339. 

Swaine's Caſe: If there be two Cauſes of 
Action in the Declaration, one in one County, 
and the other in another County; and Afidavit Cauſe of AQ. 
of the Cauſe of Action (if any) in one of them, 2 in two , 
yet that ſhall not exclude the Plaintiff of his 8 
Election; as in Trover, if the Defendant be- ee 
comes poſſeſſed in Kent, and he brings the 7M 
Goods and ſells them in London, and the Plain- 
tiff brings his Action in London; there, upon 
the common Afidavit, the Venire ſhall not be 
removed from London; and in the principal 
Caſe now moved in Aſſump/it, the Promiſe was 
agreed to be in Dorcheſter, and the Breach in 
Middleſex ; and the Plaintiff declared in Mid- 


dlaſex, 


5 


_—_ 


* 


8 
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Alleſer, and the Court upon Affidavit would no 
change the Venue to Dorcheſter, 1 Sid. 405. 
Venue twice King verſus Atkins: Action ſur Aſſumpfit wa 
changed. brought in London, and upon the common Afi 
$7 davit, the Venire was changed to Hampſhire, 
and although it was changed, the Plaintiff in 
another Term made Afidavit, That his Cauſe 
of Action aroſe in Northamptonſhire, and upon 
a Rule, that he would not give in Evidence any 
Matter out of Northamptonſhire, it was laid 
there, notwithſtanding he had firſt laid it in 
London, 1 Sid. 442. = 
Where there are two Sheriffs, and one chal 
lenged, the Venire ſhall be directed to the other 
Sheriff, and not to the Coroners. Shower 329, 
ROW, 191. 1 Salk, 144. Carthew 214. 
If any Plaintiff, or Demandant, being at II. 
— ſue, ſhall bring to the Sheriff any Writ of Ha- 
rent, Venue, to heas Corpora, or Diſtringas, with a Niſi prin: 
be directed to Iſſue, in order to try ſuch Iſſue at the Aſſizes 
3 and ſuch Plaintiff or Demandant ſhall not pro- 
to iſſue, where ceed to Trial at the firſt Aſſizes after the Teſt 
the Parties do of ſuch Habeas Corpora, &c, In all ſuch Caſes, 
not proceed to other than where Views of Jurors ſhall be di 
{4-1-5 Joy reed, the Plaintiff or Demandant, when he 
after the Tee ſhall think fit to try the ſaid Iſſue at any other 
of the Habeas Aſſizes, ſhall ſue forth a new Writ of Venirt, 
Corpora or Di. whereupon the Plaintiff or Demandant may pro- 
Ariigas. ceed to Trial; and fo toties quoties, as the Caſe 
ſhall require: So alſo where the Tenant or De- 
fendant ſhall bring the Cauſe to Trial by Pre 
viſe. 7 & 8 W. 3. cap. 32. | 
By Stat. 3 G. 1. c. 15. ſe. 8. It is enacted, 
* That if any High Sheriff of any County of 
© England or Wales, ſhall happen to die before 
the Expiration or Determination of his Year, 
or before he be lawfully ſuperſeded, in ſuch 
« Cale 


a #& 


Ch. 43. whom it ſhall be awarded. 


« Caſe the Under-Sheriff, or Deputy Sheriff by 
« him appointed, ſhall nevertheleſs continue in 
« his Office, and ſhall execute the ſame, and all 
© Things belonging thereto, in the Name of 
© the ſaid deceaſed Sheriff, until another Sheriff 
© be appointed for the faid County, and ſworn 
© in the Manner as is herein after directed. 
And the ſaid Under-Sheriff or Deputy-She- 
* riff ſhall be anſwerable for the Execution of 
© the ſaid Office in all Things, and to all Re- 
* ſpets, Intents and Purpoſes whatſoever, du- 
ring ſuch Interval, as the High Sheriff ſo de- 
© cealed would by Law have been, if he had 
© been living; and the Security given to the 


High Sheriff ſo deceaſed, by the ſaid Under 


Sheriff and his Pledges, ſhall ſtand, remain, 
and be a Security to the King, his Heirs 
and Succeſſors, and to all Perſons whatſo- 


© ever, for ſuch Under Sheriff*s due Perform- 


* ance of his Office during ſuch Interval.” 

Note; Since the Jury Act 3 Geo. 2. 
c. 25, the Venire facias muſt be de corpore 
comitalus in Actions upon penal Statutes. 
2 Str. 1085, 


CHAP, 


8 


bo 85 Ch. 4 


CHAP: I. 


What Fauler in the Vance Facias fla 

| 1 8 the Trial, what not. When 4 
| ire Facias de novo ſball be award. 

| If ben ſeveral Venire Facias's. When 
tbe wor Facias ſhall be betwixt. the 
Party and a Stranger to the Iſſue; 
who may have 2 Facias by Proviſo, 
and when. 


raue farias, E have now ſhewed you to what Offi 
why the Writ cer the Venite 'facias ſhall be directed 
fo called. the next Step in the Writ is Præcipimus til 
quod Venire facias : Which Words Yenire fa- 

ctas are the moſt effectual Words in the Writ, 

and therefore they give the Denomination to 

the whole Writ: And here Opportunity is of. 

fered us to ſpeak ſomething of a Venire facias 

in general. am not ignokant how our Books 

ſwarm with Caſes, which ariſe from the De- 

fects in this Proceſs, and how that Verdicts 

have been ſet aſide, Judgments ſtayed and re- 

verſed, for want of ſufficient Returns, Miſ- 

awarding, Diſagreement with the Rolls, Diſ- 
continuance, and many other Faults in this 

Statuteof Writ. But the Statutes of Zeofails (eſpecially 
Jeafail, the Statute 21 Fac. I. cap. 13.) have pardoned 
21 Jac. 1.13. (as T may fo fay) theſe Enormities: As, The 
Awarding his Writ, Hab. Corpora, or Diſtrin- 
gas, 10 @ wrong Officer, upon any inſufficient Sug- 
geſtion, or by Reaſon the Viſne is in ſome Part 
miſawarded, or ſued out of more Places or fewer 
Places thay it ought to be, ſo as ſome Place be 
right 


< 
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right named: The Miſnaming of any of the Fury, 
either in Surname, or Addition in any of + the ſaid 
Writs, or in any Return thereupon, ſo that upon 
Examination it be proved to be The ſame Man that 
was meant to be returned; or if no Return be upon 
any of the ſaid Writs, ſo as a Panel of the Names 
of the Jurors be returned, or annexed to the ſaid 
Writ ; or if the Sheriff or Officer's Name, having 
the Return thereof, is not ſet to the Return of any 
ſuch Writ, ſo as upon Examination it be proved 
that the ſaid Writ was returned by the Sheriff or 
Under Sheriff, or ſuch other Officer : In all theſe 
Caſes the Judgment ſhall not be ſtayed nor re- 
verſed for theſe Defects. 
But this A& doth not extend to any Writ, 
Declaration, or Suit of Appeal of Felony or 
Murder, nor to any Indictment or Preſentment 
of Felony or Murder, or Treaſon ; nor to any 
Proceſs upon any of them; nor to any Writ, 
Bill, Action, or Information upon any popular 
or penal Statute z wherefore, ſince Informations 
and popular Actions are grown fo frequent, the 
Attornies, &c. herein had beſt beware of theſe 
Jeofails. 
By this Statute many Defects are remedied, Popular Acti- 
which are not by the Statutes of 32 H. 8. on, &c. 
cap. 20. and 18 Eliz. cap. 14. yet all are not; 
for this Act only helps the Miſnaming of a Ju- 
ror in Surname, or Addition, and faith nothing 
of his Chriſtian Name : Wherefore I conceive 
the Law in CodwelPs Caſe, in the fifth Report, Chriſtian 
as It was then; which is, that if a Juror be Name miſla- 
miſnamed in his Chriſtian Name on the Venire, ken in tale 
though he be named right in the Difringas cite gr 
and Poſtea, yet this is ill, and not amendable ; — 
and with this agrees Goddard's Cale, Cro. 2 
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62 
Chriſtian 


Name right 
in the Venire 


— = miſnamed in his Chriſtian Name in the Diſtrin. 


Diftringas. 


in the Venire, Judgment was arreſted. But it 


hat Faults in the Venire Ch, j 


And ſince the Court (Cro, Car. fol. 203) 
doubted thereof, I may well put the Queſtion; 
Tf a Juror be right named upon the Venire, and 


gas, Sc. whether this is amendable, or not! 
Without Diſpute ſt is not by the Statute of 
21 Jac. for that only helps the Surname. But 
with Reverence to the Court's Doubt, I con- 
ceive clearly, it is holpen by the Statutes of 
32 H. 8. and 18 Eliz. as a Diſcontinuance of 
Proceſs; and I may with the more Confidence 
believe it, becauſe in CodwelPs Caſe aforeſaid, 
where, in the Panel of the Venire, a Juror was 
named Palus Cbeale, and in the Difringas, Ce. 
he was right named Paulus Cheale ; and fo, be- 
cauſe he was miſnamed in his Chriſtian Name 


is there adjudged, That if he had been well 
named upon the Venire, and miſnamed on the 
Diſtringas or Paſtea, then upon Examination it 
ſhould be amended. But the Counteſs of Rut- 
land's Caſe, Lib. g. 42. is expreſs in the Point, 
and ſo is Cro. Eliz, 860, Rol. 196. Tepper in 
the Venire, and Tipper in the Diſtringas, a- 
mended. And ſo if the Miſtake be in the Pa- 
nel Jurata, the Sheriff may come into Court 
and amend it. And ſo if Saumel be in the Ve. 
nire and Diſtringas, and Daniel in the Nomina 
Juratorum, upon Examination, this may be 
amended. And ſo if the Name be right in the 
Venire, and miſtaken in the Chriſtian Name in 
the Diſtringas or Poſtea, it is amendable. Rol. 
197. And ſo if he be de A. in the Venire and 
Diſtringas, and de B. in the Nomina Juratorum, 

this is amendable. 
And it is to be known, that in moſt Caſes 
where the Venire facias, Habeas Corpora, or 
ae Diſiringas 


Ch. 4. ſhall vitiate the Trial, &e. 63 
Diftringas be defective, they are to be amend- a 
ed; but if the Malady be ſo fatal in the Venire, 


that it cauſes a Miſ-trial, (as in the Miſtake of 
a Juror's Chriſtian Name, or where a Juror 


| not returned, is ſworn, Sc.) then the Verdict is p;,,;-. facias 
of to be ſer afide, and a Venire facias de novo to be de nous. 
But awarded; and-ſo was it to be upon thoſe Miſ- 


takes, (now amendable by the Statutes) before 

the akin thereof; and where a Jury giveth One Jury ſhall | 
a Verdict, which is accepted and recorded by not try a | 
the Court, be the Verdict perfect or imperfect, Cauſe twice, 


aid, the Jurors are diſcharged, and ſhall never try 
was the fame Iſſue again upon a new Ni, prius. 
&c, But if the Verdict be ſo imperfect, that Judg- 
be- ment cannot be given upon. it, then the Court 


ſhall award a Venire facias de novo, to try the 
Iſſue by other Jurors. Lib. 8. 65. Bulſtr. | 


well TEENS 5 

the If upon an Iſſue all the Matter be not fully ue facig; 
n it inquired, a Venire facias de novo ſhall iflue, de-nove, 
Rut- 18 E. 3. 50. 


In an Audita Querela, If the Parties go to 
Iſſue upon Payment, according to the Defea- 


= zance of the Statute, and this is found for the 
Pa- Plaintiff, but the Jury do not aſſeſs Damages, 
-ourt che Court ſhall award a Venire facias de novo, 
: Ve. io aſſeſs Damages. 22 E. 3.5. Vide hic cap, 6, 
mind and Roll. Tit. Trial, 593. Pl. 11. 

be If the Record of the Niff prius be unum mo- 
the dum tritici for modium, and the Plaintiff is non- 
je in ſuit at the Aſſize, for this Miſtake, if the Re- 
Rol cord in Court be right, ſcil. Modium, this Non- 


ſuir ſhall not be recorded, but a Venire facias de 
novo ſhall be awarded. So for any other Mi- 
ſtake, as if the Record in Court be in Grays- 
Inn- Lane, &c, and the Ni, prius, which js but 
;, or Tranſcript, be Graves-lnn-Lane, &c, For 
this 


* , * 
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this is a Nonſuit upon another Record that 
what is in Court. Koll. Trial, 721, pl. 5& g, 
In Battery againſt Three, who plead thre: 
ſeveral Pleas, and upon the Writ of Nif pri, 
two Iſſues are found for the Plaintiff, 40d Da 
mages aſſeſſed; but nothing is found for thei 
third Iſſue; this is a Miſ-trial, and a Vein? 
facias de novo ſhall iſſue. Did. 722. pl. 13, 
Detioue, In Detinue, if the Jury find Damages and 
Coſts, but no Value, as they ought, this ſhall 
not be ſupplied by a Writ of Inquiry of D. 
mages, but a Venire facias de novo ſhall i 

ranted. And ſo of other Defects in finding 

che full Iſſue. 1374. pl. 1 f. 
Venire facias In a Quare Impedit, if the Iſſue be found 
de novo. for the Plaintiff, but by Negligence the Jui 
doc not inquire of the four Points, ſcil. de pleni. 
tudine, ex cujus Preſentatione, fi tempus ſemeſtn 
tranſierit, and the Value of the Church p# 
Annum; this ſhall be ſupplied by a Writ of In- 
quiry, without a Venire facias de novo, becaul: 
the Court ex Officio ought to have charged the 
Jury with the four Points of Inquiry; and i 
the Jury had found them, no Attaint lay; for 
as to this, they were but as an Inqueſt of O. 
fice. 1bid. pl. 16. 10 Coke 118. Dyer 135. 
Annuity. In a Writ of Annuity, if the Iflue be found 
for the Plaintiff, but the Jury do not aſſeſs Da- 
mages or Coſts, this ſhall not be ſupplied by 2 
Writ of Inquiry, but a Venire facias de now 

ſhall be granted. Roll. Trial, 722. pl. 17. 
Ejectment. In Ejectment againſt Baron and Feme, and 
the Jury find the Wife Not guilty, and find. 1 
Special Verdict as to the Huſband, which ſpe- 
cial Verdict is afterwards adjudged inſufficient 
by the Court, a Venire facias de novo ſhall be 
granted for both, as well the Wife as che Hul 


band, 


Ch. 4. ſhall vitiate the Trial, &c. 65 
band, and the Wife may be found guilty, be- 

tauſe the Record and Iſſue is intire, and the 

Verdict is inſufficient and void in tout. bid. | 

L. 18. | 

N So if there be ſeveral Iſſues, and the Jury Imperfetct 
find ſome well and directly, and in others ſpe- Verdict. 

cial Verdicts, which are imperfect, a Venire fa- 
cias de novo ſhall be granted for all, and the 
Jury may find contrary to their firſt findipg. 
Ibid. pl. 9. r 
In Treſpaſs of Aſſault and Battery, and ta- 
king away of Grain; and the Defendant, as to 
the Battery, juſtifies in Defence of his Grain; 
upon which the Plaintiff demurs; and as to 
the Grain he pleads Not guilty; which is found 
for the Plaintiff, and the Jury do not tax Da- 
mages for the Battery depending in Demurret 
as they ought; in this Caſe, if the Demurrer 
be afterwards adjudged for the Plaintiff, yet 
the Damages for this cannot be afterwards ſup- 
plied and taxed by a Writ of Inquiry of Da- 
mages, but a Venire facias de novo ſhall iſſue ta 
Trial, becauſe all is compriſed in the Original, 
Vide apres, cap. 13. and devant, cap, 2. Did. 


20. | 

Who ſhall grant it? _— 85 

In a Scire facias upon a Recognizance in 
Chancery, if the Parties be at Iſſue, upon which 
the Record is commanded into B. R. and there 
it appears that the Venire facias is not well 
awarded, the Venire facias de novo ſhall be - © 
warded in the King's Bench, and not in the  _ 
rey Roll. Tit. Trial, 723. Ew” | 

In Zelverton's Reports, fol. 64. The Caſe is, 1 
That a Venire 3 9 Vicecomiti, e 
ing out Salop, for which there was a Blank left If out in a 
in the Writ, But revera it was returned by Yenire faciar, 
the Sheriff of Salop. In Arreſt of Judgment it 

Vor. I. F was 
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was alledged, That the Venire facias was vitious 
for this Cauſe z but Gawdy ſaid it ſhould be a. 
mended; and by Fenner and Williams, it is as 
no Writ, becauſe it is not directed to any Offi- 
cer. And then it is aided by the S atute of Jee. 
_ fails; for it might rather be called a Blank than 
a Writ, becauſe it was directed to no Officer. 
255 If there be no Return of the Sheriff indorſed 
| upon the Venire fatias, it was held not amend- 
able. 35 Eliz. Lib. 5. 41. Otherwiſe of the 
Diſtringas, if that be Album breve, and no Re- 
turn, if the Venire facias be right. Roll. A. 
| mendment, ROZ. , 3. | 
Several Penire In Caſes where there are ſeveral Defendants 
facias's, who plead ſeveral Pleas, the Plaintiff may chuſe 
either to have one Penire facias for all, or ſeve- 
ral for every one of th. Defendants ; but (if you 
will be ruled by S:anaford) the ſureſt Way is to 
have a Venire facias againſt every one, and then 
one. cannot have Benefit of the other's Chal- 
lenge; neither ſhall the Death of one abate the 
Venire facias againſt the other, (this he ſpeaks 
of in Appeals); but if the Court once award a 
joint Venireè facias, you cannot have ſeveral Ve- 
nires afterwards, though there be nothing done 
upon the firſt except it be upon Matter de 


18 


155. Bro. Tit. Venire 7555 2 35. 
One Venire But now it is the uſual Coùrſe to have but 
facias in ſeve One Venirt facias upon ſeveral Iſſues, though 
= * againſt ſeveral Defendants. Cro. 3 Part 866, 
Ti Trial. Hob. 36, 64. And ſo uſual, that the Court de- 


596, 620, clared, Cro. 2 Part 350. That there never 


607. - hall be ſeveral Venire facias's to try ſeveral If- 


Hob. 88, 51. ſues in one County; for what need the Plaintiff 
* crouble himſelf and the Country with ſeveral, 
. when 


. 


r 
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when one Jury will ſerve his Turn; Et fruſtra 

fit per plura quod fieri poteſs per patreiora, But 

otherwife it it be in two Counties. Cro, 
F | 

If A. B. C. and D. be indicted for one Fe- 

lony or Murder before any Juſtices, they may 


iſſue one Venire or ſeveral. 


If the Sheriff and another be joint Obligors 
in a Bond, and one pleads non eſt factum, and 
the other Conditions performed, and Proceſs is 
awarded to the Coroners, and the Iſſues tried by 
one Venire, yet this is good. 

There is a great Difference between a ſeveral 
and a joint Plea, for where many join, there 
goes but one Venire; but where they ſever then 
there ſhall be ſeveral Venires; or if there be but 
one, it muſt be ſpecial, and mentioned to be 
for the Trial of ſeveral Iſſues. Vin. Trial, 300. 

After Iſſue joined by two Defendants, if one Yenire facies 
of them die, and then a Venire facias is awarded between the 
berwixt the Plaintiff and both the Defendants, Plaintiff and 
and ſo in the Habeas Corpora and Diſtringas, yet — 
this ſhall not vitiate the Yenire facias, &c. to one is dead. 
make Error; becauſe, though one of the De- 
fendants be dead, yet the. other being alive, ir 
is ſufficient. And there needs be no Surmiſe 
in Judicial Writs, that one of the Defendants is No Surmiſe 
dead; it is Time enough to ſhew it to the in Judicial 
Court at the Day in Bank. Cro. 1 Part 4, 26. Writs of 
But if there be two Defendants, and the Venire wes of one. 
facias be but againſt one of them, it is Error. * 
7 H. 4. 13. and Bro. Tit. Yen. fac. 11 Cro. 
fs 1 & | . 1 

It the Venire facias bears Date before the u, facies 
Action brought, or varies from the Roll, yet dated before 
it is aided by the Statutes of Feofails. Cro. 1 the Action 
Part 38, 90, 91, 203, 204. Miſcontinuance or brought. 

| 2 Diſcon- 
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Diſcontinuance, or Miſconveying of Proceſs, is 
aided by 32 H. 8. 30. The Want of any Writ 
original or judicial, Defaults in their Form, and 
inſufficient Returns thereupon, are aiged by 18 
Eliz. 14. Cro. 3 Part 259. But you muſt have 

a Care the Venire facias be not faulty in any 
Parties Names other Matters of Subſtance z for if the Parties 
miltaken in Names be miſtaken, or the Iſſue, as if the I. 
4--- *_ ſue-be ne unque Executor, and the Venire facias 
be in placito debiti, Sc. this is a Miſ-trial. Cro, 

2 Part 528. So it is if the Veuire facias be in 

placito tranſgreſſionis, where the Action is in 

placito tranſgręſſionis & cjectionis firme, This 
Miſawarding of Proceſs is not aided by any of 

the Statutes ; and better it were that there had 

No Venire fa- been no Venire facias at all in ſuch a Caſe, for 
cias holpen. then the Statutes would have holpen it. Cro, 
3 Part 622, Stat. 18 Eliz. 14 : 


Return of It a Venire facias be directed to the Coro- 
Proceſs. ners, all the Coroners ought to join in the Re- 


turn, they being Miniſters, not Judges; and 
fo both the Sheriffs of London ought to join, or 
elſe the Return is not good. Hob. 97. 

Where the Writ is awarded to the Coroners 
ex aſſenſu partiym, it is good, though the De- 
fendant might other wiſe have croſſed the Prayer, 

Where it is to be awarded to the Coroners, 
and where it is not a principal Challenge; yet 
if the Defendant confeſs it, it is good; il it 
be not confeſſed, the Court will not grant it, 
for the Defendant may have his Challenge if it 
be favourably made: But if the Plaintiff had 
ſaid the Sheriff had been his Relation, or any 
other principal Challenge, the Proceſs ſhall go 
to the Coroners, for the Aer came from the 
Plaintiff himſelf ; whereag/in.the other Caſe, it 
cannot be tried but by the Confeſſion of the 

Party 
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Party himſelf. If the Defendant had oh the 
Sheriff was not favourable but an indifferent 
Man, there he ſhall not challenge for 
unleſs he ſhewed ſome Cauſe ſubſequent. 


vour 


In Debt the Plaintiff prayed a Venire to the 


Coroners, becauſe the Sheriff was his Maſter, 
After Verdict for the Plaintiff, this Matter was 
moved in Arreſt of Judgment, as being no 
principal Challenge; but the Plaintiff had his 
bes. ont though he did not conclude to the 

avour. Vin. Trial, 305. 

Proceſs ſhall not iſſue to the Coroners but 
where Default is in the Sheriff himſelf; and 
where the Writ is once awarded to the Coro- 
ners for Default in the Sheriff, no ſubſequent 
Proceſs ſhall be awarded to the Sheriff, though 
pending the Plea a new and indifferent Sheriff 
be appointed; for the entry is general quod 
vic. ſe non intromittat. 

In Replevin the Parties were at Iſſue, and 
the Avowant confeſſed himſelf to be Sheriff, 


and prayed a Venire to the Coroners, and had 


it. Bid. 307. 

Upon Confeſſion that one of the Coroners 
was of Affinity to the Party, the Array was 
quaſhed, and new Proceſs iſſued to the other 
Coroners, ita quod the Coroner of Kin ſe non in- 
tromittat, Ibid. 308. | 

Where a Venire is awarded to Coroners, and 
no Challenge be ſuggeſted upon the Roll to 
warrant it, this is Cauſe to ſtay Judgment, and 
not aided by any Statute z nor can the Court 


amend the Direction of Proceſs to a wrong Of- 


* 


ficer. Ibid. 309. 
Note; The principal Statutes of Jeofails are 

8 H. 6. cap. 12. and cap. 15. 32 H.6. cap. 30. 
18 Eliz, cap, 14. 21 Jac. cap. 13, and 16 & 
3 ER 2” 
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17 Car. 2. 8, intitled, An AF to prevent. Arreſts 
of Juagments, and ſuperſeding Executions. And 
the three firſt of theſe Statutes do not extend to 
Appeals, nor to Pleas of the Crown, or any 
Proceedings upon them, for theſe are excepted, 
nor to the Amendment of any Exigent, to 
make any one outlawed. As you may ſee at 
large, Lib. 8. 162. Blackmore's Caſe, 

Note; If the Diſtringas be betwixt wrong 
Parties, as if the Parties Names are miſtaken, 
the Judge of Aſſize cannot proceed if the Miſ- 
take be inſiſted upon; although it would have 
been no Error after Verdict; held ſo before 
Juſtice WVindbam, Lent Aſſizes, 1681. And ſo 
I have known it ruled bJgther Judges, and the 
Trial refuſed, See Littletors Reports 253. - 

And the four laſt of the ſaid Statutes do nei- 
ther extend to them, nor to Actions or Infor- 
mations upon Penal Laws, only in the laſt of 
them, viz. 16, 17 Car. 2. there is a Limitation 
in the Negation of the Extent, /cil. Other than 
concerning Cuftoms, Subſidies of Tonnage and 
Poundage, to which it doth extend. | 

If the Yenire facias be directed Vicecomiti 
London Salutem, &c. Precipimus tibi, and not 
vobis, after Verdict this is amendable. 39 Eliz. 
B. R. Adjudged. Roll. Amendment, 200. pl. 31. 

And fo it is, if after & habeas ibi boc breve, 
& Nomina Juratorum be left out. Lid. and 
204. pl. 7, 

Bur if the Award of the Venire facias upon 
the Roll be right, and the Writ wrong, it may 
be amended by the Roll, as the Miſpriſion of 
the Clerk. Did. 201. pl. 36. 

If the Words Quorum quilibet habeat be left 
out, or duodecim, or qui nulla affinitate attin- 
gunt, or Vicecomiti be left out, theſe are amend- 

3 able 
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able as Miſtakes of the Clerk. Roll. 204, 205; 
pl. 8, 9, 10. Amendment. Le 

By Stat. 5 G. 2. c. 13. it is enacted, ' That 

© where any Verdict hath been or ſhall be given 
© in any Action, Suit, Bill, Plaint, or De- 
* mand in any of his Majeſty's Courts of Re- 
cord at Weſtminſter, or in any other Court of 
Record within England or Wales, the Judg- 
ment thereupon ſhall not be ſtaid or reverſed 
for any Defe& or Fault either in Form or 
* Subſtance, in any Bill, Writ Original or Ju- 
« dicial, or for any Variance in ſuch Writs from 
the Declaration or other Proceedings. 

Provided nevertheleſs, that nothing in this 
Act contained ſhall extend or be conſtrued to 
extend to any Appeal of Felony or Murder 
or to any Proceſs upon any Indictment, Pre- 

* ſentment or Information, of or for any Of- 
* fence or Miſdemeanor whatſoever. 

In ſome Caſes a Venire facias ſhall be award- Venire facias 
ed to make an Inqueſt berwixt a Stranger to the between a 
Writ and Iſſue, and the Party. I will inſtance oy and © 
but in one, and that is upon the Statute of er. 
IWeſtm. 2. cap. 6. If a Tenant being impleaded 
to vouch to Warranty, and, the Vouchee de- 
nieth the Deed, or other CauſeFFthe Warran- 
ty, Sc. that the Demandant may not hereby 
be delayed, he may ſue out a Venire facias to 
try the Iſſue between the Tenant and Vouchee. 

Inqueſts in Pleas of Land ſhall be as well ta- Inqueſt, at 
ken at the Requeſt of the Tenant, as of the De- —_ Re- 
mandant. 2 Ed. 3. cap. 16. If the Plaintiff e. 
or Demandant defiſteth in proſecuting his Acti- 
on, and bringeth it not to Trial, then the De- Venire facias 
tendant or Tenant may ſue forth a Venire facias by Proviſe. 
with a Proviſo, which is to no other End but 
that the Sheriff ſhould ſummon but one Jury, if 
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Farah. If the Plaintiff deliver the Writ to the Sheriff 


7% What Faults in the Venire Ch. 4, 
Plaintiff alſo ſhould have brought him ane, 

her Writ to the ſame Purpoſe 3 and although 

a my Lord Dyer ſaith, fol. 215.) the Gren 

of this Venire facias, Ec. with a Proviſo, des 

pends much upon the Diſcretion of the Court, 

yet for the greater Part it is not grantable fot 

the Defendant, unleſs when he is Actor as well 

as the Plaintiff z or unleſs there be a Default, 

and Laches in the Plaintiff ; therefore there cad 

be no Trial by Provifo againſt the King (unleſs 

with the Attorney Generals Conſent) becauſe no 

Proof preſent · Default or Laches can be imputed to the King. 

Jy after 7 Iſls But an Avowant in Replevin may have a Yenir: 

Joined facias with a Proviſo, immediately after Iſſue 

joined, becauſe he is Actor, and in Nature of 

the Plaintiff, 

Garniſhee. If the Plaintiff in Detinue and the Garniſhes 

be at Iſſue, and the Plaintiff prays a Nift prius; 

and this is granted; yet the Garniſhee at the 

lame Time may baye a Nift prius with Proviſe, 

becauſe he is Plaintiff alſo. Lib. 6. 46. Roll. 

Tit. Trial, 629. e 


c PR OS, KAR 
ro 


tarde, ſo late that he cannot ſerve it, the De- 
fendant ſhall have a Writ with Proviſo. Roll. 
Trial, 666. B. pl. 1. 
But at the ſame Time the Plaintiff may have 
another Writ, and the Sheriff may return which 
of them he pleaſes at his Election. 8 H. 6. 6, 
Bid. pl. 2. 
I be Provi ſo ought to be, quando duo brevia 
funt in eodem gradu & qualilate. Ibid. pl. 1. 
If the Default be in the Plaintiff after Iſſue 

in the proſecuting of the Venire facias, then the 
Defendant may haye a Venire facias with Pro- 
viſo, but not a Habeas Corpora with a Proviſo, 
until the Plaintiff hath made a Default in the 
2 ſame 
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ſame Writ ; for he ought only to have the fame 
Proceſs with a Proviſo, in which there was a 
Default of the Plaintiff firſt : And therefore, 
although the Defendant had a Venire facias with 
a Proviſo upon a Default of the Plaintiff, yec 
he cannot have a Ny prius by Proviſo, without 
another Default of the Plaintiff. Bid. pl. 2. 

If the Defendant had a Habeas Corpora by 
Proviſo, and the Jury remain for want of Hun- 
dredors, yet he cannot have a Diſtringas Jur. 
with a decem Tales cum proviſo, until a Default 


"gp, of this Requeſt of a Tales is in the Plaintiff. D. 
irt 15 El. 318. 10. 

ſue But Note the Nota (in Staundford's Pleas del 
of Coron. fol. 155.) That if by Negligence of the 


Plaintiff, the Defendant ſues a Venire facias 
with a Proviſo, yet the Plaintiff may at his 


Pleaſure ſtay the Defendant, that he ſhall not 
proceed in his Proceſs, in praying a Tales upon 


EEEPC p 
© 


How the 
Plaintiff may 
ſtop the De- 
endant's Pra- 


viſo. 


ſo, the Defendant's Proceſs, as it appears T. 15 H. 
oll, 7. fol. 9. And the Defendant ſhall never be 

received to purſue this Proceſs with a Proviſo, 
riff ſo long as the Plaintiff purſues, or is ready 
Je- to * purſue, as appears Mich. 14 H. 7. 


: fol. 7. 
Mich. 10 Geo. 2. B. R. Dodſon verſus Tay- 


we lor. The Plaintiff having ſlept over an Aſ- 
ich ſizes, the Defendant gave Notice of Trial, 
6, and carried the Cauſe down to Trial by Pro- 

viſo the then laſt Aſſizes at Kingſton z but the 
via Defendant not having entred a Rule for that 
| Purpoſe with the Clerk of the Rules, the 
Tue Words of which are, fiat Niſi prius per pro- 
the viſo fi querens fecerit defaltam. The Court 
ro- on Debate ſet aſide the Nonſuit for Irregula- 
1/0, FEY. 


And 
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Tales Men. 


ſelves to us, we will tell them upon what Ac. 


What Faults in the Venite, &c. Ch. 4 
And ſeeing the Tales (a) Men offer them. 


Ch. 


count they come, before they thruſt themſelve: 
into the Inqueſt, commonly for the Love d 
eight Pence; but it may be to do ſome of their 
Neighbours a ſhrewd Turn. 

Venire facias de novo awarded, where intire 


Damages, and Part of the Words not action. N 
able. Prat. Reg. in C. P. W, 
Verdict ſer aſide, the Venire being returnabl: N. 
at a Day ſubſequent to the Aſſizes, for till aftet th 
the Return of the Venire, and Default by the fr 
Jurors, there could be no Ni prius. Note, * 
the Jury Proceſs was returnable properly. t R 
Barnes's Notes 377. þ 
Return of Venire facias, if defective, with. . 
in the Statures of Amendment, 2 Barnes 
Notes 3. 
(a) Tales, is uſed in the Law for a Supply of Men im. 
panelled on a Jury and not appearing, or on their Appear 
ance challenged as not indifferent; when the Judge. upo poſe 
Motion orders a Supply to be made by the Sheriff, Ce. d Jury 
one or more ſuch Perſons preſent in Court, equal in Repo. 
tation to thoſe that were impanelled, to make up a ful to tr 
Jury. See Poftea. are 1 
The 
ceſſa 
gina 
ven, 
were 
— 0 a — faci⸗ 
tain 
Tur, 
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next 


CHAP 


AP 


Ch. 5. 
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Why the Venire Facias runs 10 have the 
Jury appear at Weſtminſter, though 
the Trial be in the Country. Of the 
Writ of Nifi Prius, when firſs given, 


when grantable, when not, and in what 


Writs. Of Fuſtices of Niſi Prius. Of 


the Tales at Common Law and by Sta- 
tute. When the Tranſcript of the Re- 
cord of © the Niſi Prius differs from the 
Roll, whereby the Plaintiff is nonſuited, 
he may have a Diſtringas de novo. 


the next Words are coram Fuſticiariis no- 


iris de Banco apud Weſtminſt. tali die. And 
here firſt of all you may aſk me, to what Pur- 
W pole the Sheriff is commanded to cauſe the 
Jury to come to Weſtminſter, when they are 


to try the Cauſe in the Country; and in Truth 


are not to come to Weſtminſter? I muſt confels, 


The Reſolution of this Queſtion is not unne- 


ceſſary. Wherefore we muſt know, That ori- 


ginally, before the Writ, of Niſ# prius was gi- 


ven, the Purpoſe for which the twelve Men 


UT to obferve the Method of the Writ, 
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were to be ſummoned upon the Writ of Venire why the V.. 
facias to come to Weſtminſter, was that con- nire facias is 
tained in the Writ, videl. ad faciend. quandam to have the 


Juratam; for then was the Trial intended to 
be there, if a full Jury appeared; if not, then 


Jury appear 
at W:/tmin- 


a Habeas Corpora, (with a Tales ſometimes an- Hab. Corp. 


nexed to it, the Form whereof you may ſee 
in the Regiſter); and if chey did not appear 
at 


76 1 Of the Clauſe of Nifi Prius, Ch. ; Ch 


at the Return in the Habeas Corpora, then went gre: 

Diftringes, Out the Diſtringas. This I ſpeak of the Commun kno 

| Pleas : But the Courſe of the King's Bench and to N 
Exchequer is, after the Venire facias, to have a iſ and 

Diftringas, leaving out the Habeas Corpora. Ste 

Trials then were all at Bar. (I ſpeak not af bat 

Aſſizes.) But now, becauſe Jurors did not uſe Wl ord; 

to appear uppn the Venire facias, it being with- KG 
Trials at Bar. out Penalty, Trials at the Bar are appointed AR ””” 

upon the Habeas Corpora and Diſtringas, be. Wl nal 

cauſe the Jury will more certainly appear at the 54 

| | Day of the Diſtringas, through Fear of forfeit. cheit 
| ing Iſſues; which the Sheriff returns on the anne 
Diſtringas, not on the Venire facias. By the 
| Where a Jury Statute of 18 Eliz. cap. 5. no Jury ſhall be kno! 
bs not compel- compelled to appear at Weſtminſter, for the 
mow ws 2 Trial of an Offence (upon any Penal Law) com. | 
— mitted above thirty Miles from V ęſtminſter, unie! 
except the Attorney General can ſhew reaſonable 


Cauſe for a Trial at Bar. | Pere 

Thus it was at Common Law, before the 1 
giving of the Writ of N Prius, when all Ju- 4 
rors, together with the Parties, came up to oo 


the King's higher Courts of Juſtice, where the 
Cauſe depended ; which (when Suits multipli- \T 
ed) was to the intolerable Burden of the 
Country. 27 E. I. cap. 4. Wherefore by the WW 
Statute of Y/egtminſter 2. cap. 30. a Writ of n 


tute Wot fo 

M) prins, Ni: Prius was firſt given; and that in the VV. Con 
when firſt gi- ire facias, as we may fee in the Form af the hs 
ven, and Writ there mentioned, ſcil. Præcipimus tibi fol 
where fore. N52 


by 7, Juad Venire facias coram Juſticiariis noſtris a. 7 
1 pud Weſtmon. in Oftabis Sandi Michaelis, nil 8 3 
Crown 156. kali die & loco ad Parties illas venerint 12 &c. 


| By which Writ it appears, that the Yenire fa- Pe! 
| | ; | Priu 
| cias was not returnable till after the Day of the 3 
WM in Nig prius, But the Miſchief thereof was ſo 
great 


the Venire /a- 


£145, 
pay 
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reat, partly in reſpect that the Parties not 
22 ape Jurors Names, could not tell how 
to make their Challenges, and ſo were ſurpriſed ; 
and partly in reſpect of the Jury, who were 
my delayed by the Efſoigns of the Parties, 
that by the Statute of 42 Ed. 3. cap. 11. it is 
ordained, That no Inqueſt, but Aſizes and Deli- 
werances of Goals, be taken by Writ of Niſi Prius, 
nor in other Manner at the Suit of great or 
ſmall, before that the Names of all them that ſhall 
paſs in the Inqueſt be returned in the Court, And The Names 
their Names muſt be returned upon a Panel of the Jurors 
annexed to the Venire facias, ſo that either Par- _ 2 

| urned into 
ty may have a Copy of the Jury, that he may the Court be- 
know whom to challenge; and the Jury not fore any Trial, 
coming upon the Yenire facias, make a feigned and why. 
Default, which warrants the Diſtringas, c. 
unleſs they appear at the Day of Ni prius. 

So that by what hath been ſaid, you may It is in the 
perceive to what Purpoſe the Sheriff is com- Court's Piſ- 
manded to cauſe the twelve Men to come to ID _ 
Weſtminſter, though the Trial be in the Coun- 2 x; — 
try. And that, ad faciend, quandam Furatam, not. 
becauſe it is in the Diſcretion of the Court, whe- 
ther to grant a Writ of Nñ prius, or to have 
a Trial at the Bar. And for this, the Duke of 
Exeter being Plaintiff in Treſpaſs, a Ni privs 
was prayed for the Duke, and it was denied; 
for that the Duke was of great Power in that 
County, And if the Trial. ſhould be had in 
the Country, Inconvenience might thereupon 
follow, as you may read, 2 Inſt. 424. and 
4 Inſt. 161. Nay, in ſome Caſes (as if the When the 
Cauſe require long Examination, c.) it is not Court cannot 
in the Power of the Court to grant a NM 92a 
prius, if the King pleaſe: For in ſuch Caſes,, 
as appears by the Wric in the Regiſter 186. 

che 
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Where the 


07 the Clauſe of Niſi Prius, Ch. 5 


the King by his Writ may reſtrain, and com- 
mand the Juſtices that they ſhall not award MW 
any Writ of Nife Prius, and if they have, that 
they ſuperſede it. F. N. B. 240, 241. N 
Ni 15 f prius ſhall be granted where the King ; 


King is con- Party, without ſpecial Warrant from the King, 


cerned, 


Certification 
of Verdicts. 


What Things 


the Juſtices 


or the Attorney General's Conſent, Saundf 
156. F. N. B. 241. 4 Io. 161. 2 bf. 
8 
In a Præcipe quod reddat, if the Tenant after 
Aid of the King pleads to the Inqueſt, the 
- Plaintiff ſhall not have a Ni prius, becauſe 
the Tenant hath Aid of the King, and fo the 
King 1 is in a manner Party. 25 E. 3. 39. Nei 
ther is a Ni prius to be granted, if any of the 
Parties may have Prejudice by it. Roll. Tria, 
629, Q, pl. 2. 

If the Juſtices de Nift prius die before the : 
Day in Bank, yet the Record ſhall be received WM 
from the Clerk of Aſſize, without a Ceritorari, Ml 
or other Form of Entry but the antient Form. 

Alſo in that Cafe a Certiorari may be direct. 
ed to the Executors or Adminiſtrators of the 
Juſtices, to certify the Record. Dy. 4. 5 Pb. if 
Mar. 163. 55. Roll. Tit. Trial, 629. S. pl. 1,2. 

They have no Power to increale Damage, 
nor allow or diſallow Protect ions, nor to a- 


of NMiſi prius low a Plea of Excommengement in the Plain- 


may do, 


Jurors ſur 


peine fine, 


tiff. But they may record the Protection and Ml 
the Default; and this ſhall be allowed or di. 
allowed in B. Roll, Trial, 630. 

They may demand the Jurors upon a Print, 
they may amerce Jurors, and puniſh a Treſpaß 
done in their Preſence, which is in Deſpite of 


the King, and for this make Proceſs, and may 
fine Offenders. 131d. | 
Ia 


$, Ch. 5. and of the Tales. | 79 
m In Ejectment the Defendant may plead at 

id the Aſſizes, that the Plaintiff hath entered in- 

har to Parcel of the Land mentioned in the De- plea pris days 


claration puis le darrein Continuance, and the rein Continu- 
Juſtices of N prius may accept this Plea, for ance. 


ing, it is in their Election; for if they perceive the 
ndf. Plea is dilatory, they may refuſe it, for it is at 
In, their Diſcretion: Sir Hugh Brown's Caſe, in 


Scaccario, Mich. 8 Fac. Roll, Tit. Trial, 630. 


fer If eleven Jurors be ſworn, and the twelfth The Power of 
the is challenged, and the Jurors cannot agree in the Judge 
aule the Challenge; for ten affirm the Challenge, ae Diſ 
the and the other denies it; although the Party eher Natter. 


which did not take the Challenge, will not 
agree that the eleven ſworn ſhall have another Challenge. 
to them in lieu of him that is challenged, yet 

the Court may do this. Noll. Trial, 675. V. 

1. | ha ones: 

= If a Challenge be taken to the Array before 

any Juror is ſworn, and Triors be choſen, who 

cannot agree, yet they ſhall not be commanded 

in Cuſtody, becauſe they never were ſworn up- 

os the Principal. But the Court may diſcharge Jurors dif- 

; them and chuſe others. Lid. pl. 2. charged, 
f there be three Triors who will not agree, 

che Court cannot take the Verdict of two, and 
command the other to Priſon. The ſame Law 


to a- 
Plain- in Caſe of a Verdict upon an Iſſue. Bid. pl. 2. 
n ad Where fourtcen Jurors are impanell'd for the 


King, the Judge cannot diſcharge any of them 
after they are ſworn, if not, that they will not 


Pein agree with their Companions. 1bid, 
reſpak If the Jury ſay, upon Demand of the Court, Amercement; 
bite of chat they are agreed, and afterwards when they 


are oppoſed, they ſay the contrary in any Mat- 
ter, they may be amerced for this. Roll. Tit. 
Trial, 675, | 

And 


80 
Nif prius, 
why ſocalled. called, becauſe the Word Prius is before Ven. 


Of the Clauſs if Nifi Prius, Ch. 9 


And pow fince the NI prius (for ſo it i 


rint in the Diſtringas, &c, which was not { 
in the Venire facias upon the Statute. of JF, 2. 
cap. 30. before rehearſed) muſt not be in thy 
Venire facias, becauſe the Names of the Juror 
are to be returned to the Court, before the 


granting of the Nif prius; therefore the Mii 


No Nif jrius Prius is now in the Habeas Corpora and Diſtrin: 


before the 
Venire facias 
returned. 


The Tales at 
Common 


Law. 


. Defendant and Facomb to ſhew Cauſe why new i 
Records and Writs ſhould not be made ou 


gat. And if the Sheriff return not a Panel d 


the Jurors upon the Yenrre facias, there ſhall be 
no Ni prius upon the Tales, until} a Panel be 


returned, 27 H. 6. F. 10. 1 H. g. f. 11, which 


brings me again to ſpeak of the Talos. 


After Verdicts, received of Ni/# privs, and 


Writs of babeas Corpora Jurat. being lol 
by Mr. Jacomb the late Aſſociate; Rule fo 


agreeable to the old; and Verdicts returned ac- 


cording to the finding of the Jury, made abſo- 
Jute, no Cauſe being ſhewn to the - contrary; Ml 
T. 27 & 28 Geo, 2. Laſſiter againfl Harvg. 


Supplement io Barnes's Notes 54. 


If the Record of Ny/ prius agrees with the : 


Declaration, a Variation from the Iſſue is nd 
material. 2 Sfra. 1131. | 
A Tales is a Supply of ſuch Men, as wert 


impanelled upon the Return of the Venire fa- 2 


cias, grantable when enough of the principal 
Panel to make a Jury do not appear; or if « 
fall Jury do appear, yet if ſo many are chab 
lenged, that the Reſidue will not make a Jury; 
then a Tales may be granted. And this at tht 
Common Law was by Writs of Decem tale, 
ofto tales, &c. (out of the King's Courts) one 
of them after another, as there was need, _ 

there 


Ch. 5. and of the Tales. 


there was a full Jury: But now by the Statutes 
of 35 H. 8. 6. 4 C 5 P. & M. 7. 5 Eliz. 
25. and 14 Eliz, 9. "IG 


or Tenant, or of the Proſecutor tam quam, (if 
two, more, or but one of the principal Panel 
appear at the N prius) may preſently cauſe a 


wanting, of them that are there preſent ſtand- 
ing about the Court; and thereupon the very 
Act is called a Tales de circumſtantibus.. (a) 

Note, the Difference between Tales at Com- 
mon Law, and Tales by the Statute; the firſt 
called only [Tales] the ſecond [Tales de circum- 
ſtanlibus] the laſt of which cannot be granted 
at a Trial at Bar, which is a Trial ar Common 
Law; for there it muſt be only [Tales] by 
Writ annexed to the Venire facias. But Tales 
de circumſtantibus is given by Statute to Trials 
by Aſſize and Ni prius, per Stat. 35 H. 8. 6. 
Yet ſuch a Tales to an Indictment in Wales was 
out of that Statute, and helped by the 5 Eli. 
c. 25. 


- At Yes Sens n —_ 
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other County, a'Tales ſhall be awarded to the 


County where the Default is, not to the other, 
Roll. Trial, 671. M. pl. 1. 


(a) A Tales de circumſtantibus is in ſome Meaſure taken 
away, or rendered uſeleſs, by the late Statute for regu- 
lating of Juries, 3 Geo. 2. c. 25; though it is ſaid to have 
been held by Raym. Chief Juſtice, Tin. 5 Geo. 2. That 
this Statute doth not exclude a Tales, but that it may ſtill 
be granted upon ſpecial Juries. Vin. Trial, 313. 


Vor. I. G 8 If 


The Juſtices of Aſſize and Ni prius, at the 7a} by Sta: 
Requeſt of Plaintiff or Demandant, Defendant tute. : 


Supply to be made of ſo many Men as are 


If the Iſſue be to be tried by two counties, Talks, in what 
and one full Inqueſt appear of one county, but Caſes it ſhall 
the Inqueſt remain for Default of Jurors of the be granted. 
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What Perſons 
may have a 
Tales. 


In what Caſes. 


At what Time. 


turn of the Venire facias, Rolle ſupra. pl. 2. 


cias returned, and then no Tales, bid. 
pl. r. 


Tales with a 
Proviſo. 


Plaintiff; Error in Cam. Scace. The Error in- 
ſiſted on was, that but one of the principal Px : 


the Plaintift*s Requelt, a Panel of Tales de ci. 


671. O. pl. 1. And it may be awarded in i 


Of the Clauſe of Niſi Prius, Ch. 5 


If a Juror die after he is impanelled, a Tal 
ſhall iſſue, not a Venire facias. Ibid. pl. 2. 

Upon a Pluries Diſtringas three only appear, 
the Plaintiff prays another Diſtringas, without 
praying a Tales, yet if the Defendant prays a 
Tales, the Court ought to grant it. Dy. 20 E 
359. 2. adjudged. 2 
A Tales ſhall be granted in an Attaint, if al 
the Grand Jury make Default. Roll. Trial 


Treaſon, where the King is Party, by Virtue of 
the Statute 4 & 5 P. & M. c. 7. though no il 
without a Warrant from the Attorney General 
or an expreſs Aſſignment from the Court before 
which the Inqueſt is taken. Vin. Trial, 311, 
316. | ; 
It cannot be granted at the Day of the R. 


If the Venire facias be good, and the Haben 
Corpora ill, if the Panel be affirmed, yet the Tal 
is void, for in Effect there is only a Venire f. 


If the Defendant hath a Habeas Corpora wii 
a Proviſo, yet the Tales ought not to be grant 
ed with a Proviſo, at the Defendant's Requeſt, 
before a Default in the Requeſt of a Tales nM 
the Plaintiff, Bid. 672. ; 

At Common Law before the Statute, by 
Cuſtom of a Court, a Tales de circumſtantibui 
might be granted, for this is a good Cuſtom 
Dubitatur, Roll. Tit. Trial, 672. = 

Treſpaſs quare clauſum fregit, Verdict fon 


nel appeared at the Aſſizes; upon which, at 


cumſtanlilu 


Ch. 5. aud of the Tales. 83 
cumſiantibus was returned by the Sheriff; the 
Title of it was, Nomina decem talium, c. and 
eleven were returned: This was held well with- 
in the Statute 35 H. L. c. 6. and that though 
there appeared but one of the principal Panel, 
a Tales might be prayed. 10 Coke 102. 
If great Perſons are concerned, and by their neg: 
labouring the Jury doth not appear, a Tales Ts 
Men are prepared for their Turn, and there is 
a great Tumult de circumſtantibus; the Juſtices 
of their Diſcretion may deny a Tales, and ad- 
Journ in Bank, notwithſtanding the Statute, 
The principal Panel muſt ſtand, or elſe there 
can be no Tales. | 
If the Bailiff of the Franchiſe anſwer, that 
there be not ſufficient of his Bailiwick, the 
Juſtices may award a Tales de circumſtantibus to 
be returned by the Sheriff. 
If two Coronets or Fſlifors return the Panel, 
one of them cannot return the Tales, Ec. 

It the Defendant ſue the Writ of Ni. prins 
2 Proviſo, yet the Plaintiff may have a Tales, 

of 
The Sheriff may return twenty-four, forty, Attorney; 
or any Number upon the Tales de circumſtanli- 
bus. And it may be prayed by Attorney (al- 
though the Statute doth not mention an Attor- 
= ney) as well as in proper Perſon. The Vouchee 
e vi in Præcipe quod reddat may pray a Tales, though 
iu he be neither a Plaintiff nor Demandant in the 
on. firſt Action. | | 

: If there be three Plaintiffs in Replevin, E9c. 

+ fo and one of them makes Default ar the NIA 
or i 7% the other two cannot pray a Tales; other- 
11 P- wile of two copartners. 
ch. al Mayor and Commonalty in their proper Per- 
Jerk = ſons cannot pray a Tales: A Biſhop or Abbot may. 
ntils 9%. Two 
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Challenge. 


ſufficient Freehold of Lay-Fee; but not an In- 
fant, nor one of the Age of eighty Years. 
What Perſons 
ol the Tale. of any Corporation, Foreſters, Men blind, mute, 


to the Poll. 
for any Cauſe or Matter that is at the ſame 
Plaintiff's Money, one of the Tales was chal- 


lenged, becauſe he was a common Foſterer of 


of ill Fame; and held a good Challenge. 


cumſtantibus, ſce William's Reading, S bi | 


Of . the Clauſe of Niſi Prius, Ch. ;. 


Two Plaintiffs in Treſpaſs; and at the Njj 
prius the Defendant ſhews a Record to the 
Court, by which it appears that one of the 
Plaintiffs was outlawed after the laſt Continu- 
ance, the other cannot pray a Tales. 

The Sheriffs upon the Tales. de circumſtanti- 
bus, may impanel a Prieſt or Deacon, if he hath 


He may impanel Coroners, Capital Miniſter 


(if they have their Underſtanding, but not del 
Men) excommunicated Perſons, but not ou. 
Jawed or attaint, not Aliens, nor Clerks at- 
tainted, nor Perſons/attamted of falſe Verdict 

The Coroners may/ pat t the Sheriff on the 
Tales, 

It ſeems by the Statute, none of the Partie 
can challenge the Array of the Tales, but only 


After a Challenge to the Poll tried, ther 
ſhall be no other Challenge to the ſame Pol, 


Time. 
In an Action of Treſpaſs for ls away the i 


Thieves, and dwelt in a ſuſpicious Place, and 


For Challenges, ſee the Title Challenge 1 : 
large. | 
What Iſſues ſhall be tried by Tales 4 cit. 


cap. 7. 
But ſince none can come after the Repor· 


ter, obſerve with me his Nota Lecteur in hö 
1oth Report 104, That at Common Law, : 
- Wo 


G. . and of the Tales. 8 5 


the granting of a Tales five Things are to be 
conſidered. $ | : 


1. The Time of the granting, Sc. thereof. 
2. The Number of Tales. 

3. The Order of them, 

4. The Manner of Trial; that is, where by 
them with others, and where by them only. 

5. The Quality of them is to be conſidered. 


As to the firſt, four Things are likewiſe to 
be conſidered, | 
1. That the Time of granting them is upon At Vietban 
Default of ſo many of the principal Panel, that Aſſizes is 
there cannot be a full Inqueſt, 2 1684, 
2. That at the Time of granting them, the — 
principal Array ſtand; for Tales are Words ſi- was challen- 
milicudinary, and have Reference to the Re · ged, but before 
ſemblance, which then ought to be in eſſe; and he was ſet a- 
therefore if the Array be quaſhed, or all the — Dm 
Polls challenged and treited, no Tales ſhall be - — 
awarded, for then there are not Quales; but Chief Baron. 
in ſuch a Caſe, a new Venire facias ſhall be 
awarded. But if at the Time of granting the 
Tales, the principal Panel ſtand, and afterwards 
is quaſhed, as aforeſaid, yet the Tales (hall 
ſtand ; for it ſufficeth if there were Quales, at 
the Time of granting the Tales. 
3. It is to be obſerved, that he which is 
meerly Defendant, cannot pray a Tales till the 
Plaintiff hath made Default. 
4. In ſome Caſes a Tales ſhall be granted 
after a full Jury appear and is ſworn; as if a 
Jury be charged, and afterwards beſore a Ver- 
dict given in Court, one of them die, a Tales 
ſhall be awarded, and no new Venire facias : 
G 3 And 


86 


Of the Clayſe of Niſi Prius, Ch. 5. 

And ſo if any of the Jurors impanelled die be- 
fore they appear, and this appears by the She- 
riff's Return, the Panel ſhall not abate but if 
there be need, a Tales ſhall be awarded. Apd 
the Time for Challenge and Trial of the T; ales, 
is after the principal Panel is tried; and if the 
principal Panel be affirmed, the ſame Triors 
ſhall try the Tales; but if it be quaſhed, then 
the two Triors of the Principal ſhall not try the 
Tales. 
As to the fecond, to wit the Number, two 
Things are to be obſerved. 

1. That in all Caſes the Tales ought to be 
under the Number of the Principal in the Ve- 
aire facias (unleſs in Appeals) as in Attaint, 
under twenty - four; ; and in other Actions where 
the Venire facias is of twelve, under twelve. 
And the Reaſon wherefore more than the Num- 
ber may be granted in Appeals of the Plaintiff's 
Part, is becauſe the Defendant may challenge 
peremptorily; and if Default be in the Plain- 
tiff, then the Defendant may pray a Tales, and 
the Reaſon is in favorem vitæ, and that he may 
expedite and free himſelf from Vexation, and 
the Queſtion of his Life, for fear that his Wit- 
neſſes ſhould die. 

2. That the Number ought always to be cer- 

tain, as ten, eight, fix, or four, Sc. But now 


by the Statute of 35 H. 8. a Tales de circum- 


Fantibus may be granted, as well of an un- 
certain as a certain Number, and that by Force 
of theſe Words in the Statute 35 H. 8. So ma- 
uy, &c. as ſhall make a full Jury. In capital 
Caſes a Tales may be granted for a larger Num- 
ger than were in the principal Panel, as for 60, 
40, or any other even Number, in order to 
prevent Delay, which may be occaſioned by 

peremprory 


Ch. 5. and of the Tales. - 


peremptory Challenges; and in this reſpect the 
Law differs from other Caſes in which the Tales 
muſt be for a l/s Number than the firſt Proceſs. 
Vin. Trial, 321. 

As to the third, to wit, the Order, it is to 
be known, That always in every new Tales, the 
Number ſhall be diminiſhed, as if the firſt be 
ten, the ſecond ſhall be eight, and ſo always 
leſs. But if the Tales awarded be quaſhed by 
Challenge, you may have another of the ſame 
Number. 

As to the fourth, to wit, the Manner of 


Trial, that is commonly by them with others; 


but by them only, when after the granting the 
Tales, the principal Panel is quaſhed, then the 
Trial ſhall be only by the Tales; or if the Tales 
do not amount to a full Inqueſt, another Tales 
to ſupply the former may be granted. 


As to the fifth, to wit, the Quality of the Therefore if 


- the Venire fa- 
Tales, they ought to be of the fame Quality as the Fenire fa 


the Quales are; and therefore if the firſt be per 


directed to the Coroners, ſo ought the Tales; 
and all Things which are required by Law in 
the Quales are required in the Tales, as you may 
read in the aforeſaid Statutes. Vide Sande 
Pleas del Corone, f. 155. 10 Rep. 105, 5 
Where a Juror is withdrawn, when the Plain- 
tiff intends to bring the Cauſe to Trial again, 
£09 have a Diſtringas, Ec. with a decem 
ales, 


By the Statute of 23 H. 8. cap. 3. If there gains. 


be not enough ſufficient Freeholders as are re- 
quired in an Attaint, in the County where ſuch 
G 4 Attaint 


medietat. lin- 


medietatem Linguæ, of Engliſh and Aliens, ſo 27e, the Tales 
ought the Tales to be; ſo if the Principal be cannot. 
out of a Franchiſe; ſo if the Venire facias be 8 E. 4. 12. 
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98 Of the Clauſe of Niſi Prius, Ch. z. 


Attaint is taken, a Talis may be awarded into 

the Shire next adjoining. 

If the Tranſcript of the Record of the Nift 

Prius be miſtaken, and not warranted by the 

Rolls, for which Cauſe the Plaintiff becomes 

Nifi pris nonſuit, he may have a Diſtringas de novo, 
amendable. upon Motion to the Court, and the Poſtea ſhall 
not be recorded, Cro. 1 Part 204. Palmer's 

Reports 378. For there is but a Tranſcript 

of the Record ſent to the Juſtices of Ni/t prius, 

Juſtices of Firſt they were Juſtices of Aſize, and there- 


e A. fore they retain that Name till, though Ae 
fize. are very rarely brought; for this common Ac- 


tion of Ejectment hath ejected moſt real Ac- 

tions, and ſo the Afize is almoſt out of Uſe. 

Tales Men It ſhall be lawful to return Perſons upon the 

their Suffici- Tales within any County of England, who ſhall 

ency. have 3g J. per Annum above Reprizes; and in 

Wales 3 l. per Annum. 4 & g V. & M. c. 24. 

Tals Men to . Where there ſhall be Occaſion for any Tales, 

be returned the Sheriff or other Miniſter, to whom it ſhall 

out of other appertain to return the Tales Men, ſhall return 

Panels.  Freeholders or Copyholders of the County where 

the Cauſe is to be tried, who ſhall be returned 

upon ſome other Panel to ſerve at the ſame 

Aſſizes, and then attending to ſerve upon ſuch 

Challenge to Tales; and the Plaintiff or Defendant may have 

the Tala. his Challenge to the Jurors ſo named, in ſuch 

Manner as if they had been impanelled upon 

the Venire: And the Judge of Aſſize ſhall and 

may proceed to try the Iſſue with theſe Tales 

Men fo newly added, as he might have done, 

if all the Jurors returned on the Venire had ap- 

Perſon on the peared: And in Caſe any Freeholder or Copy- 

Tales with holder ſo returned on the Tales, being preſent 

2 at ſuch Return, ſhall refuſe to appear when cal- 

. led, or after Appearance ſhall wilfully * 
imlc 


Ch. 5. and of the Tales. | 89 


himſelf, the Judge of Afſize who awarded ſuch 
Tales may fine him. 7 & 8 V. 3. cap. 32. 
Bullock verſus Parſons, Paſ. 4 Ann. B. R. Piſringas 

In Debt, after Verdict for the Plaintiff, Mr. with a Blank 

Eyre moved in Arreſt of Judgment, that the 2 

Diſtringas was with a Blank, and Debiti (the ON war co 

Cauſe of Action) omitted; fo it was a Diſtrin- l 

gas in another Cauſe: On the other Ssde, it 

was urged to be as no Diſtringas, and aided 

by Verdict, and that it was amendable. Hob; 

246. 2 Cro. 528. The Court made two Authority of 

Queſtions, firſt, Whether the Judge of Ni/ a Judge of 

prius had Authority to try this Iſſue? Ez per Ni privs is 

Holt Ch. J. The Authority of the Judge of 2 7 

Nift Prius is not by the Diſtringas, but by the r 

Commiſſion of Aſſize; for it is 13 E. 1. c. 30. 

which gives the Trial by Ni prius, and by that 

Statute the Trial by Ni prius is given before 

the Juſtices of Aſſize; and at firſt theſe Trials 

by Ni prius were always had and made upon 

the Venire facias; and indeed the Clauſe of the 

Nift prius is by 13 E. I. c. 30. expreſly ordered 

to be inſerted in the Venire facias; and Trials 

by Niſi prius continued to be upon the Venire 

facias till 42 Ed. 3. c. 11. which requires that 

the Names of the Jurors be firſt returned into 

Court. By this Act two Inconveniencies were 

remedied; 1ſt, The Party might now be pre- 

pared to make his Challenges, the Panel being 

firſt returned into Court, which was not before. 

2dly, The Defendant was prevented by this | 

Means to caſt an Eſſoin at N prius, which : 

was frequently uſed before; for by Marls. c. 13, 

the Detendant was allowed one Effoin, and that 

after Iſſue joined upon the Return of the Venire: 

By Conſequence, when that was returned at 

Mſi prius, he could effoin at N privs; but 
NOW 
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go Of the Clauſe of Nifi Prius, Ch, 6, 
now it is returned above, he muſt eſſoin above, 
and cannot now eſſoin at the Trial, becauſe the 
Trial is upon the Diſtringas, and not upon the 
Venire. adh, The Court held no Diftringaz, 
or the Want of a Diſtringas, to be aided by Ver. 
dict, but an ill Diſtringas was not; and remem- 


Ch. 

Poſte. 
Land 
dants 
again 


1 
y 
| 


' Where there bered a Caſe, wherein Saunders of Counſel 1 . 
is no Diſtrin- the Bar, dropped the Diſtringas out of his Hand, 1 at 
gas, it is aid- that he might want a Diſtringas, which would they 
* be aided, and not keep and ſhew an ill one, wap 
lt Diftringas Which would be naught. Alſo they held it 5 

not. mendable, and gave Judgment pro Quer. Sal. 12855 
454. 
Judge of Ny Greeves verſus Rolls, Paſ. 4 Ann. B. R. The Ne 
Nu may re- Judge of Niſi prius may receive a Non Pro. ; 
ceive a Non- & WT [udg 
Pral. at the at the Aſſizes; ſo it was held by wo Judges ii COS 
Aſſizes. and that Judgment was affirmed in the Hou Meal 


of Lords againſt the Opinion of Holt, Ch. ]. 

For before the Statute of Jork, the Juſtices d 

NMiſi prius had no Power to record a Nonſuit or 

Default in the Country, and conſequently hav 

no Power now to enter a Non Proſ. which | 

not. within that Statute, Art Common Lay 

they could not record a Nen Prof. Default a 

Nonſuit. Nota; The principal Caſe was E. 

jectment againſt ſeveral, who all entered into 

the Rule of Leaſe, Entry and Ouſter ; at the 

Aſſizes ſome would confeſs, and others would 

In Ejectment not: The Plaintiff, as to thoſe who would not if 
againſt ſeve- confeſs, entered a Nen Proſ. and went on «i 
ral, if ſome gainſt the others, and recovered 3 upon this ai 
confeſs Leaſe, Rule was made, That in like Caſes the Plaintil Ml 


Entry, &c. a | = ward: 
= _ do ſhould go on againſt thoſe who would cor W 
not, the Plain- feſs, and as to thoſe who would not, ſhould i an: 
tiff may go on be nonſuit; but that the Cauſe of the Nonlut ing 2 
as to the for- ſnould be expreſſed in the Record, viz. becauk il: 
mer, and be > 7 cre: 
nonſait as to {hoſe Defendants would not confefs Leaſe, E. Nc 


the latter, try and Ouſter; and upon the Return of tbe 
2 Poſted, 


- Wc. 6. and of the Tales. r 
„%%, the Court would be informed what 


Lands were in the Poſſeſſion of thoſe Defen- 
dants, that the Judgment might be entered 
againſt the caſual Ejector as to them. 2 Salk, 


456, 457- 


| 


m- , . f if Where De- 
4 It was agreed in the arguing — = _ fendants ſever 
F That where there are ſeveral Defen ants, And in Plea, Plain- 

5 they ſever in Plea, whereupon Iſſue is joined, tiff may enter 


chat the Plaintiff may enter a Non Pro. as to a Non Prof. 
one Defendant at any Time before the Record Lainſt one 


. 5 8 7 . - , any Ti 
bor down to be tried at N, prius. Lid. 457. Elen de ge. 
; cordſent down. 


Staple verſus Hayden, Trin. 2 Ann. Where No Replea- 


* the Defendant makes Default at Ni prius, no der awarded 
5 judgment can be given for him, nor Repleader after Default 
” awarded: If the Tenant make Default in a * NM Prius. 


real Action, a Grand Cape is awarded; and 
upon the Return of it, if the Demandant in- Default may 
ils upon the Default, he muſt have Judg- be waved in 


wh ment final; but the Demandant may wave the real Actions, 
a Default; and take an Appearance upon the not in perlo- 
hs . nal, 
Grand Cape, and that is regular, becauſe the 

Lan Tenant comes in by Proceſs: And ſo it is of a 
I a Default on a Petit Cape, but in a perſonal Acti- 
E.. there is no Procels to bring the Party into 

* Court again: Alſo the Day of Ni Prius not 
| the being the ſame with the Day in Bank, a De- 
ou Bute at Niſi prius cannot be waved at the Day 

nd in Bank; and the Bar was cautioned never to 
a wake Defaults at Ni prius, becauſe no Judg- 
1s ment could be given for the Defendant after- 

intif wards. 1 Salk. 216, 217. 

* While the Jury were a ſwearing, Defen- 
z0ul = dant's Counſel called for the Record, and find- 
- Ig a Miſtake in ir, ſaid, they would make no 
15 Defence. Plaintiff's Counſel upon this, to avoid 


2 Nonſuit, and to fave the Coſts, refuſed to 
Pray 
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Of the Num- 
ber Twelve. 


Joſh. 4. 


of Twelve to try our Temporal. The Tribe 
Genel. 49. of Iſrael were Twelve, the Patriarchs wet] 


Of the Number of Furors, &c, Ch, 6, 


pray a Tales; and tho Twelve had been ſworn, 
yet there having been no actual Prayer of z 
Tales, the Cauſe was ſuffered to remain fer 
want of Jurors. 1 Str. 707. 


* * **— 


r 


Of the Number of the Jurors (a), and uh 
the Sheriff returns Twenty-four, thougl 
the Venire Facias mentions but Tee; 
Tf he returns more or leſs, no Error, au 
of the Number Twelve. And when ik 
Trial ſhall be per primer Jurors. Au 
of Inquejis of Office; and when to n. 
main pro defectu Juratorum. [As 1 
the Number of Jurors now to be 1 
turned, ſee Stat. 3 G. 2. c. 25. at it 


End of this Chapter.] 


OW for the Quales; and theſe you f 
for Number muſt be Twelve, by tit 
Common Law. Doc. & Stud. fol. 14. Fit 
Quality, liberos & legales Homines. And fick 
of their Number Twelve: And this Number 
no leſs eſteemed of by our Law than by Hoh 
' Writ. If the twelve Apoſtles on their twels 
Thrones, muſt try us in our eternal State, good 
Reaſon hath the Law to appoint the Numb 


(a) Juror (Farator) is one of thoſe Perſons that at 5 
ſworn on a Jury; and the Law requires the Return of ab" 


and ſufficient Zurors. 16 & 17 Car. 2. 


Twelye, | 


; 
+ 
: 
8 
5 
oo" 


7 


Twelve, and Solomon's Officers were Twelve (a). 
1 Kings 4. 7. Vide Sir Henry Spelman verb, 
(Jurata). Therefore not only Matters of Fact 
were tried by Twelve, but of ancient Times, 
twelve Judges were to try Matters in Law, in 
the Excheguer- Chamber, and there were twelve 
Counſellors of State for Matters of State; and 
he that wageth his Law muſt have eleven others 
wich him who believe he ſays true. And the 
Law is ſo preciſe in this Number of Twelve, 
that if the Trial be by more or leſs, it is a Miſ- 
trial; but in Inqueſts of Office (5), as a Writ of 
Waſte, there leſs than Twelve may ſerve. F. 
N. B. 10%. c. And in Writs to inquire of Da- 
mages, the juſt Number of Twelve is not re- Finch 400, 
quiſite, for they may be over or under; and ſo 484. 
it was reſolved, Trin. 165 1. B. R. Abbot verſus Inqueſts of 
Holt, that the Sheriff ought (in Writs of Inquiry) Office. Vid, 
to ſummon Twelve by their Names, yet Da- lic, cap. 13. 
mages aſſeſſed by a leſs Number is ſufficient; 
and in the Writ to the Sheriff, quod ipſe inguirat 
per Sacramentum proborum hominum, omitting 
(duodecim) it is good and uſual. 
And in a Writ of Inquiry of Waſte by thir- 
teen it was holden good, 1 C70, 414. ' 


(a) The Privilege of Trial by Jury, is of great Anti- 
quity in this Kingdom; ſome Writers will have it that Ju- 
ries were in Uſe among the Britains; but it is more pro- 
bable that this Trial was introduced by the Saxons: Yet 
ſome ſay, that we had our Trials by Fury from the Greeks ; 
(the firſt Trial of a Jury by Twelve being in Greece.) By 
the Laws of King Ezhelred, it is apparent that Juries were 
in Uſe many Years before the Conqueſt; and they are as 
it were incorporated with our Conſtitution, being the moſt 
valuable Part of it; for without them rv Man's Life can 
be impeached, (unleſs it be by Parliament) and no one's 
Liberty or Property ought to be taken from him. 

(6) Plow. Com. in Proæmio. Twelve Judges. Leſs than 
Twelve in Inqueſts of Office. 

In. 
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Why the 


twenty-four, 


If the Sheriff 
return leſs 
than twenty 
four, it is no 
Error. 


Keble 1 Part 
310. 


Of the Number of Farors, &c. Ch. 6 


In Dower, if the Tenant come at the Gran! 
Cape, and ſay he was always ready to rende 
Dower, and Iſſue is taken upon this, although 
Seiſin of the Land be preſently awarded, yet n 
Inqueſt of Office, but the Jury upon the Til 


of the Iffue ſhall aſſeſs Damages, 22 E. 3. 1; 


Roll. Trial, 595. 


1 


Q 
k 
[ 

C 


In what Caſes there ſhall be an Inqueſt d 


Office, and in what not; ſee Roll, Tit. Trid : 


595» | 
And although there can be no Verdict bu 
Sheriff returns by Twelve, yet by ancient Courſe and Uſage, 


(which, as the Lord Coke tells us, makes the 
Law in this Caſe. 1 Inſt. 155.) the Sheriff; 


to return Twenty-four, And this is for Exp: 
dition of Juſtice ; for if Twelve ſhould only by 


returned, no Man ſhould have a full Jury 2. 8 


pear or ſworn, in reſpect of Challenges, with 
out a Tales, which would be a great Delay d 


Trials; and for this Cauſe at Common Law, i 


was Error if the Sheriff returned leſs tha 
Twenty-four. But now it is remedied by the 
Statute of 18 Eliz. as a Miſ-return, See Cn, 


1 Part 223. Lib. 5. 36, 37. By which Book 
it appears, that if the Sheriff return but Tweny- 


three, Sc. it ſhall not vitiate the Verdict d 


Twelve, no, though a full Jury do not apper i 


ſo that the Trial is by ten of the principal b. 
nel, and two of the Tales, notwithſtanding - 
nard's Opinion to the contrary, and Cro. 3 PH 
587. After Verdict it was alledged in Ar 
of Judgment, that neither upon the Venire f. 
cias or Diſtringas there was not made any K. 


turn; and it was held by the whole Court goot 


Cauſe for the ſtaying the Judgment, and that 
it was not aided by the Statutes. The Sheriff 


uſed ro fummon above twenty-four, ſcil. ee. 


nalas 
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natam multitudinem; but now they are prohibit- Muſt not re- 
ed by Statute to ſummon above twenty-four. vm —_ 
Wet 2 cap. 38. 2 Inſt. 447. | wenty-iour, 
If the Iſſue be to be tried by two Counties, In what Caſes 
if but one of one County appear, although a the Inqueſt 
full Inqueſt appear of the other, yet this ſhall Ur. remain 
remain for Default, becauſe they cannot try that N of 
W which is in another County. There ought to : 
be (ix of each County. And ſo of one Inqueſt Two Counties; 
out of a Franchiſe, and another out of the 
Guildable; and ſo of two Panels returned in an 
Aſſize by ſeveral Bailiffs of Franchiſes to try 
one Iſſue, and one Panel makes Default, the 
Iſſue ſhall not be tried by the other Panel, for 
the Jurors in one Franchiſe cannot make the 
View in another Franchiſe, Roll. Tit. Trial, 
673. 3 
If the Jury be of two Counties, or two Pa- The Manner 
nels of the Guildable and Franchiſe, Fc. they of Swearing 
ſnall be ſworn interchangeably, firſt one of one, the Jurors. 
then another of the other. 
If a Furyman appear, and reſuſe to be ſworn, 
or refule to give any Verdict, if he endeavours 
to impoſe upon the Court, or 1s guilty of any 
Miſbehaviour after Departure from the Bar, he 
may be fined, and Attachment iflue againſt 
bim, 2 aw. F.C. 345, 0. - -- 
If the Jury go at large until another Day 
after they are ſworn, and the Roll of the Entry 
be not in Court, they may be ſworn anew. 
Roll. Tit. Trial, 674, 
To make a Jury in a Writ of Right, which Where there 
is called the Grand Aſſize, there muſt be ſix- muſt be 16 
teen, ſcil. four Knights, and twelve others; the 324 24 in a 
| Jury in Attaint, called the Grand Jury, muſt IE? 
| be twenty-four. Finch 412, and 485. But if 
dhe Iſſue be upon a Matter out of the Point of 


the 
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Where Wit- When Proceſs uſed to be made out againſ 


is uncertain, the Siatute of 12 E. 3. c. 2. (bis Teſtibus) being 


; A Jury of Six. It hath been frequently held, that a Cuſton 


96 | Of the Number of Jurors, &c. Ch. 


the Attaint, as upon a Plea of Nontenure, the 
Trial ſhall be by twelve Juratores. 21 E. 3.1 f 
There may be more than ſixteen in a Wit 
of Right. Roll. Tit. Trial, 674. 


neſſes j Join the Witneſſes in Carta nominat. to Join With the 

r. Jury in Trial of the Deed, as was uſed befar 
then Part of the Deed, then the Number wy 
_ uncertain, according as the Number of Wi 
neſſes were in the Deed : Wherefore no A. 
tait lay, if the Deed were affirmed, becayk 
more than twelve joined in the Verdict. By 
other wiſe if the Deed was not found, becauk 

Cannot prove Witneſſes cannot prove a Negative. . N. J 

a Negative. 106. H. 1 Inſt. 6. 2 Inſt. 130, Sc. 

Juror departs If twelve are ſworn, and one of them depan 

and another by Conſent (), another of the Panel may b 


4 by 
Conſent (worn, and join with the other Eleven in th 


Verdict. 11 H. 6. 13. 


in an inferior Court to try by fix Jurors is void; 
and that though ſuch Cuſtom is uſed in Mal 
yet that is by Force of the Stat. 34 H. 8. which 


appoints that ſuch Trials may be by Six only J 


where the Cuſtom hath been ſo, Cro. Car. 259 
1 Sid. 233. 3 Keb. 326, See Stat. 3:68 
c. 25. ſet. 9. 

Per primer If the Record be pleaded i in Bar of 1 Al. 


Jurors. Vide ſize, and the Party that pleads ſays, the ſam 


ic, cap. 4 Tenements were put in View to the former Ju- 


tors: If the Plaintiff faith nient compriſe, thi \ 


ta) After a Juror is ſworn, he may not go from the Bat ; 
until the Evidence is given, for any Cauſe whatſoever, i 


Without Leave of the Court; and with Leave he m 
have a Keeper with him. 2 Lill. 123, 125. 


tl 
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ſhall be tried per primer Jurors & auters. 1 3 H. 
4. 10. Noll. Trial, 392. . 

So if the Tenant ſaith, that theſe Lands are 
not the ſame Lands before recovered, this ſhall 
be tried per primer Jurors & auters, 22 Aſiiſe 
16. and ſo in a Rediſſeiſin. Ibid. 593. pl. 2. 
So in an Aſſize, if the Defendant plead a 
Recovery per View de Furors in another Aſſize, 
this ſhall not be tried by the Aſſize, but per 
primer Jurors. 13 H. 4. 10. bid. pl. 3. 

And if at the Return of the former Jurors 

and others, all the former Jurors appear, the 5 
Trial ſhall be by them only; but if any do not 
| appear, they ſhall be ſupplied by the others. 
40 Aſiſe 4. 1bid. pl. 4. 

In ſuch Caſes where the Plaintiff is not to re- 
cover the Land, nor to defeat the former Judg- 
ment, if nient compriſe be pleaded, upon a 
Recovery pleaded, this may be tried by other 
than the former Jurors. 1 H. 6. 5. Bid. pl. 6. 

As in Treſpaſs for Trees cut, the Defendant 
pleads, that he recovered before in an Aſſize, 
the ſame Land where, Sc. and cur, Sc. The 
Plaintiff ſays, this Land, where, &c. was not 
put in View, and fo nient compriſe, This ſhall 
not be tried by the firſt Jurors, but by others, 
becauſe this Action doth not defeat the former 
Judgment, nor recover any Thing but Dama- 
ges. Note the Difference, 1 H. 6. 5. Whete 
the Trial ſhall be per primer Furors, and where 
by them and Auters, and where only per auters. 
See Roll. Tit. Trial, 593. pl. 6. | 

Is a Writ granted for the re-examining of a certificate of 
Matter paſſed by Afiſe before Juſtices: And Afſize of No- 
this is uſed where a Man appearing by his Bai- vel Diſſein, 
liff to an ſize brought by another, hath loſt 
the Day; and having ſomething more to plead 

I. H for 
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for himſelf, which the Bailiff did not, or might 
not plead for him, deſires a further Examinz 
tion of the Cauſe, eicher before the ſame Jy. 
ſtices, or others, and obtains Letters Patent 9 
them to that Effect; whereupon he brings: 
Writ to the Sheriff to call both the Party fa 
whom the Aſiſe paſſed, and the Jury that wx 
impanelled on the ſame, before the faid Juſtice 
at a certain Day and Place, when the ſame i; 
to be examined: And it is called a Certificats, 
| becauſe therein mention is made to the Sheriff 
that upon the Party's Complaint of the defer. 
tive Examination, as to the A//iſe paſſed, the 


King had directed his Letters Patent to the ther. 

Juſtices for the better certifying of themſelvez who 

whether all the Points of the ſaid Afiſe wen cann 

duly examined. Reg. Orig. 200. F. N. . It 

181. Bratton, lib. 4. c. 13, Horn's Mirro, Sher 

lib. 3. noth 
Maſt be twelve A Judgment out of an inferior Court wa the | 
Jurorsina reverſed; becauſe, being by Default, the In- ther 
Writ of In- iry of Damages was only by two Jurors, and mad 
Wy. Cuſtom alledged to warrant it; and it was te- be f. 
ſolved by the Court, that there cannot be lel try 

than twelve, though the Writ of Inquiry faith witk 

only, per Sacramentum proborum & legaliun E 

hominum, and not duodecim, as in a Venin. (wh 

1 Vent. 113. Nat 

Rules in ftri- .Trin. 8 V. 3. A Rule was made in B. R Pla 
king a ſpecial That when the Maſter is to ſtrike a Jury, he 3 G 
Jury ſhould give Notice to the Attornies on both lies 
Sides to be preſent ; and if one comes, and the E 

other does not, he that appears ſhall ſtrike out *W 

Twelve, and the Maſter ſhall ſtrike out other it 

Twelve for him that is abſent. Salkeld 405. Th 

If it be not expreſſed in the Rule, that the *|t 

Maſter ſhall ſtrike forty-eight, and each of the Wit © © 


Parties 
2 


Ch. 6. Of the Number. of Farors, &e. 


Parties ſhall ſtrike out Twelve, the Maſter is 
to ſtrike wwenty-four ; and the Parties have no 
Liberty to ſtrike out any. Salk. 405. 

On a Motion granted for Leave to amend an 
Information in a Caſe of Miſdemeanor, Leave 
was likewiſe granted for the Maſter to ſtrike a 
Jury by Conſent ; /ed contra in capital Caſes, 
for then the Priſoner would loſe his Challenges. 

On Motion for a ſpecial Fury in a Cafe of 


Murder, it was denied per Cu; for in Caſes 


of Treaſon or Felony, there can be no ſpecial 


Jury, and the Party hath a right of challenging 


twenty without Cauſe z in Caſes of ſpecial Juries 
there are forty-eight brought before the Maſter, 
who ſtrikes off twenty-four, in which Caſe there 
cannot be a Rule for a good Jury, 

If there be no legal Exceptions againſt the 
Sheriff, the Court cannot ſlip him, and order a- 
nother to ſtrike a ſpecial Jury without Conſent of 
the Parties to be tried at the Aſſizes; but if 
there be any Objection againſt him, and that 
made out by Affidavit, a ſpecial Jury may then 
be ſtruck by the Maſter without Conſent; ſo to 
try a Cauſe at Bar, a ſpecial Jury may be ſtruck 
without Conſent. Vin. Trial, 301. | 

Formerly the Maſter and Under-Sheriff 
(who attends with the Book of Freeholders 
Names), had each a Guinea a fide from the 
Plaintiff and Defendant; but ſee the Star. 
3 C. 2. cap. 25. by which the whale Charge 
lies on the Party applying for a ſpecial Jury. 

By 3 G. 2. c. 25. ſet, 15. reciting, * That 
whereas forme Doubt hath been conceived 
touching the Power of his Majeſty's Courts of 
* Law at Weſtminſter, to appoint Juries to be 
* ſtruck before the Clerk of the Crown, Maſter 
* of the Office, Prothonotaries, or other pro- 

H 2 * 
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per Officer of ſuch reſpective Courts, for the 7 
Trial of Iſſues depending in the ſaid Coum ch 
* without the Conſent of the Proſecutor or Par. * Ji 
5 © ties concerned in the Proſecution or Suit then pa 
4 depending, unleſs ſuch Iſſues are to be tie lh 
1 at the Bar of the fame Courts, Be it de. up 
lil « clared and enacted by the Authority aforeſaid Ma 
= That it ſhall and may be lawful to and for hi * Ju 
NH « Majeſty's Courts of King's Bench, Commun * tal 
1 Pleas, and Exchequer, at Weſtminſter reſpei « of 
Al © tively, upon Motion made on Behalf of i; 2”: 
1 Majeſty, his Heirs, or Succgffors, or on th * Ci 
AM Motion of any Proſecutor or Defendant i {de 
We any Indictment or Information for any Mi P 
4 « demeanor, or Information in the Nature d : bei 
1 * a Quo Warranto depending or to be brought Of 
*q or proſecuted in the ſaid Court of N 0 ” 
43 * Bench, or in any Information depending orb 12 
I. be brought or proſecuted in the ſaid Court . IN 
„ * Exchequer, or on the Motion of any Plain. Er 
1 or Plaintiffs, Defendant or Defendants in . * 
Wl Action, Cauſe, or Suit whatſoever, depend. for 
: ing or to be brought and carried on in H. * 
© ſaid Couris of King's Bench, Common Pu * 
and Exchequer, or in any of them; and e 2 
ſaid Courts are hereby reſpectively authoriz f 4 
and required, upon Motion as aforeſaid, uM % 35 
any of the Caſcs beforementioned, to order a a My 
* appoint a Jury to be ſtruck, before the prop a x 
Officer of each reſpective Court, for the Tri mn 6 
of any Ifive joined in any of the ſaid Caſes, a ® 0 
* triable by a jury of twelve Men, in ſuch Mar . * 
ner as ſpecial Juries have been, and are uſvalj F 3 AN 
* {truck in ſuch Courts reſpectively, upon Tri 
« at Bar had in the ſaid Courts; which fa (a) 
Jury fo ſtruck as aforeſaid ſhall be the Ju crial © 


© returned lor the Trial of the faid Iſſue. 


[4 And } 
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And S:#. 16. It is further enacted, That 
© the Perſon or Party, who ſhall apply for ſuch 
* Jury to be ſtruck as aforefaid, ſhall bear and 
pay the Fees for the Striking ſuch Jury, and 
e ſhall not have any Allowance for the fame, 
upon Taxation of Coſts.” . x 
Sec. 17. Provided, That where any Special 
jury ſhall be ordered by Rule of any of the 
W © {aid Courts to be ſtruck by the proper Officer 
of ſuch Court, in the Manner aforeſaid, in 
any Cauſe ariſing in any City, or County of a 
City or Town, the Sheriff or Sheriffs, or Un- 
der Sheriff of ſuch City, or County of a City 

or Town, ſhall be ordered by ſuch Rule to 
bring, or cauſe to be brought before the ſaid 
Officer, the Books or Liſts of Perſons quali- 
© fied to ſerve on Juries within the ſame, out 
© of which Juries ought to be returned by ſuch 
Sheriff or Sheriffs, in like Manner, as the 
* Freeholders Book hath been uſually ordered to 
be brought, in order to the Striking of Juries 
* for Trials at the Bar, in Cauſes ariſing in 
Counties at large; and in every ſuch Caſe the 
Jury ſhall be taken and ſtruck out of ſuch 
* Books or Liſts reſpectively.” 
== vince our Author wrote the following Stat. 
of 3 G. 2. c. 25, hath been made, relating to 
the Number of Jurors to be returned: And here 
we ſhall Grſt obſerve that, 

At Common Law in Civil Cauſes, it ſeems 
the Sheriff might have returned above 24 if he 
pleaſed ; and therefore by the Stat. Meſt. 2. c. 
38. (a) Iris recited, That whereas Sheriffs were 
uled to ſummon an unreaſonable Multitude of 


(a) Note; this Stat. extends not to Jurors re: urned for 
trial of Criminal Perſons. Kel. 16. 


H 3 Jurors, 
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Jurors, to the Grievance of the People; it ig 
ordained, that from thenceforth, in one Afize, 
no more ſhall be returned than 24. See Godb, 
370. 2 Keb. 310, 

And now by the above mentioned Stat. of 
the 3 G. 2. c. 25. ſe. 8. It is enacted, That 
* every Sheriff or other Officer, to whom the 
Return of the Venire facias juratores, or other 
Proceſs for the trial of Cauſes before Juſtices 
of Aſſize or Ni prius, in any County in (þ) Eng- 
land, doth or ſhall belong, ſhall, upon his Re. 
turn of every ſuch Writ of Venire facias (un- 
leſs in Cauſes intended to be tried at Bar, or in 
Caſes where a Special Jury ſhall be ſtruck by 
Order or Rule of Court) annex a Panel to the 
ſaid Writ, containing the Chriſtian and Sir- 
names, Additions and Places of Abode of a 
competent Number of Jurors, named in ſuch 
Liſts as qualified to ſerve on gn, the Names 
of the ſame Perſons to be inſerted in the Panel 
annexed to every Venire facias, for the Trial 
of all Iſſues at the ſame Aſſizes in each reſpec- 
tive County; which Number of Jurors ſhall 
be not leſs than Forty-eight in any County, 
nor more than Seventy-two, without direc- 
tion of the Judges appointed to go the Cir- 
cuit, and fit as Judges of Aſſize or Ni prius, 
in ſuch County, or one of them, who are re- 
ſpectively hereby impowered and required, if 
he or they ſee Cauſe, by. Order under his or 
their reſpective Hand or Hands, to direct a 


a « ff GAO Ha Aa Oe A a RA An Be. Tn . 


% By the ninth Set. of this Stat. the Number in Wales 
for the Grand Seſſions not to be leſs than Ten, nor more than 
Fifteen ont of every Hundred, and to be ſummoned eight 
Days before. By the 18th Sec. the Number in the Coun- 
ties Palatine, the ſame as in other Parts of England, and 
to de ſummoned 14 Days before. 


greater 
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« oreater or leſſer Number, and then ſuch Num- 
« ber as ſhall be ſo directed ſhall be the Num- 
© ber to ſerve on ſuch Jury; and that the Writs 
© of Habeas corpora juratorum or Diſtringas, ſub- 
« ſequent to ſuch Writ of Venire facias juratores, 
« need not have inſerted in the Bodies of ſuch 
reſpective Writs the Names of all the Perſons 
contained in ſuch Panel; but it ſhall be ſuf- 
« ficient to inſert in the Mandatory part of ſuch 
« Writs reſpectively, Corpora ſeparalium per ſo- 
© narum in panello huic brevi annexo nominata- 
rum, or Words of the like Import, and to 
annex to ſuch Writs reſpectively Panels, con- 
taining the ſame Names, as were returned in 
the Panel to ſuch Venire facias, with their Ad- 
« ditions and Places of Abode, that the Parties 
concerned in any ſuch Trials may have timely 
Notice of the Jurors, who are to ſerve at the 
* next Aſſizes, in order to make their Challenges 
© to them, if there be Cauſe; and that for the 
c 

[4 

4 

c 

0 

0 

0 


making the Returns and Panels aforeſaid, and 


annexing the ſame to the reſpective Writs, no 
other Fee or Fees ſhall be taken, than what 
are now allowed by Law to be taken, for the 
Return of the like Writs and Panels annexed 
to the ſame; and that the Perſons named in 
ſuch Panels ſhall be ſummoned to ſerve on Ju- 
ries at the then next Aſſizes or Seſſions of Niſi 
prius, for the reſpective Counties to be named 
in ſuch Writs and no other.” 
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HAP. VII. 


Who may be Jurors, b not; who ex- 
empted, and of their Wality and Suf- 
Aiciency. 


Jurors _ be (NO much for their Number; next their . 
fad. fol. 1 lity is to be conſidered; and for this the 
Writ imforms you who they are to be, 1. Li- 
beros, that is, Freemen, not Villeins or Aliens; 
and that not only Freemen, and not Bond; but 
alſo thoſe that have ſuch Freedom of Mind that 
1 Inſt, 155. they ſtand indifferent, without any Obligation 
Forteſcue, of Affinity, Intereſt, or any other Relation what- 
* ſoever, to either Party: Sometimes the Word 
Probes inſtead of Liberos is attributed to them; 
they are both good Epithets for a Juror, but 1 
eſteem the firſt as moſt ſignificant. 
Saunders 2- Error of a Judgment in the Marſhalſea,' thu 
ble Teck. Venire facias being Probes & Legales, not pig 
as the Regiſter is, Liberos homines, Ec. 
non allecatur 3 Judgment affirmed, Nell a 
Part 563. 

2. They ought to be Legales, not outlawed, 
nor ſuch as have loſt Liberam Legem, or become 
infamous, as Recreants, Perſons attainted of Fe. 
lony, falſe Verdict, Conſpiracy, Perjury, Pre- 
munire or Forgery upon the Statute of 5 Eliz, 
cap. 14. and not upon the Statute of 1 F. 

Not ſuch as have had Judgment to ron 


Legales. 


Ears, ſtand on the Pillory or Tumbrel, or have 
been ſtigmarized or branded, nor Infidels';/ nei- 
ther can any ſuch be Wirneſſes. 1 Inſt. 6 


3. Homines; 


aha. man . , Ke tx a 
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Homines; they ought to be Men, (yet A Jury of 


there ſhall be a Jury of Women to try if a Wo- 

man be Enſeint, upon the Writ de ventre inſpi- 
ciendo) : But What Kind of Men theſe ought to 
be, is worthy to be known. And for this fome 
Men are exempted from ſerving on Juries, in 
Reſpe& of their Dignity, as Barons, and all 


Women. 


above them in Degree. Many are exempted 3 of 
by the Writ de non ponendis in As, F. N. B. Juries. 


166. as aged Perſons Seventy Years old, and 


many others are exempted, as Clerks, unnd Who are to 
in Ancient Demeſne, Miniſters of the Foreſt, be exempted. 
(out of the Foreſt) Coroners, Infants under the . n 


Age of fourteen Vears, Officers of the Sheriff, 
fick decrepit Men, and ſuch as are exempted 
by the King's Charter: Yet in a Grand Aſſize, 
Perambulation, Attaint, and ſome other Special 
Caſes, ſuch Men as are not exempted by Rea- 
fon of their Dignity, ſhall be forced to ſerve, 
notwithſtanding their Exemption in other Caſes. 
See Dalton's Office of Sheriffs, fol. 121.' 52 H. 
3. cap. 14. 2 Inſt. 127, 130, 378, 447, and 
561, Counſellors, Attornies, Clerks, and other 
Miniſters of the King's Courts, are not to ſerve 
on Juries; but I find one Jury made of Attor- 
nies of the Common Bench and Exchequer, in 
a Caſe brought upon a Bill in the Exchequer, by 
Sir Thomas Seton, Juſtice, againſt Luce C. for 
calling of him Traitor in the Preſence of the Trea- 


ſurer and Barons of the Exchequer, And this 


Jury of Attornies gave the Juſtice one hun- 
dred Marks Damages. 3o Aſjiſe 19. 
The Court frequently order a Jury of Mer- 
chants to try Merchants Affairs. | 
If the Charter of Exemption be, that he ſhall 
not be put in Juratis, Aſſiſts ſeu recognitionbus 
cliquibus, yet this ſhall not excule in a Writ of 
Right 


A Jury of At⸗ 
tornies. 


In what Caſes 

they ſhall be 

— by 
Charter, 
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At what 
'Time, and 
how the Char- 
ter ſhall be al- 
lowed. 


Allowed with- 
out Writ. 


Vine. 


Sufficiency of 
Jurors, 
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Right upon Trial of the Grand Aſſize, for he 
comes not in, in this Caſe, by ſuch Proceſs as in 
otherCaſes, but is choſen by the Oath of the four 
Chevaliers, and now he is in a Manner Judge 
in this Caſe. 39 E. 3. 15. Roll. Trial, 632. B. 

6 1 
n Neither ſhall it exempt him in an Attaint, 
nor in a Grand Inqueſt, to inquire of Felonies, 
c. becauſe the Charter hath not this Clauſe, 
Licet tangat nos & bæredes noſtros. 42 A. 5, 
id. pl. 3. 
At the My prius the Bailiffs of a Vill may 
ſhew a Charter, that to try Contracts, Sc. 
within the Vill, the Inqueſt ſhall be all of De- 
nizens, without Foreigners, and this ſhall be 
allowed, and the Foreigners ſhall be ouſted. 29 
15. Ibid. 633. 3 

So may the Burgeſſes who are put 2 a 


Jury out of the Borough, if they have ſuch a 


Charter, 30 A/. 1. 

If a Man be impanelled of an Inqueſt, and 
ſhew ſuch Charter of Exemption of the ſame 
King in whoſe Time he ſhews it, this ought to 
be allowed without Writ. 39 E. 3. 15. Roll. 
Bid. 633. 

The Jurors ought to come in Perſon, and 
claim Privilege, the Sheriff cannot return it, 2 
Inſt. 130. 

4. De vicinet, de C. It is not ſufficient that 
they dwell in the County, but they are to be 
of the Neighbourhood, nay le plus procheins to 
the Place of the Fact, as by Artic. ſuper Chartas 
cap. 9. it is appointed : They muſt be moſt near, 


molt ſufficient, and leaſt ſuſpicious. Lid. as I 


ſhall ſhew hereafter, 
5. Quorum quilibet habeat quatuor librat* 
terre, tenement? vel reddir per Annum ad mi- 
nus; 
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uus; this is their Sufficiency, where the Debt 
or Damages (or both together, 1 Inſt. 272.) 
amount to 40 Marks or above. This Suffici- 
ency of Jurors in other Caſes of leſſer Moment, 
is ſtill left to the Diſcrecion of the Juſtices, For- 
teſcue, cap. 25. who (Experience tells us) never 
require Jurors under 41. per Annum, according 
to the Statute of 27 Eliz. cap. 6. before which, 
Men of 40s. per Annum ſerved; but neither 
this nor the Statute of 35 H. 8. extend to Juries 
in Cities, Towns corporate, or other privileged 
Places, or in the twelve Shires of Wales; fo 
that there they ſhall be returned, as before they 
lawfully might have been. For the Jurors Suf- 
ficiency in Actaints,- ſee the Statutes 15 H. 6. 
5, 18 H. 6. 2. and 18 H. 8. 3. 

As to the Statute 25 H. 8. 6. the Trial or- 
dained by that Statute, lies only in ſuch Ac- 
tions, which have their ordinary Trial by twelve 
Men, and not more; and by Writ of Ni privs 
and this only in thoſe Actions in which the 
Proceſs of Vinire facias, Habeas corpora and Di- 
flingas lies againſt the Jurors, and in no other 
Actions. 

And although the Statute only mentions the 
Trial of Iſſues joined in the King's Courts, 
commonly holden at Weſtminſter; and if the 
Action be commenced in any other Court, yet 
if the Iſſue be joined in any of the Courts at 
Weſtminſter, it ſhall be tried according to the 
ſaid Statute; and ſo if thoſe Courts are remo- 
ved from Weſtminſter, the Iſſues joined in them 
ſhall be tried as the ſaid Statute directs. 

And the Words, betwixt Party and Party, 
ſhall only be intended of common Perſons, and 
not betwixt the King and any other Perſon, nor 
when the King joins with any other Perſon, in 


any 
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any Action, which by the Releaſe or Pardon, 
may be diſcharged before the Action brought. 


In an Information of Intruſion by the 1 


a Juror was challenged for Inſufficiency of Free- 


hold; he had but to the Value of 155. a Year, 
It was adjudged that the Statutes H. 5. and 27 


Elix. extend only betwixt Party and Party, and 


not to the Queen; and if he had any Freehold, 
it was ſufficient, but ſome Freehold he mult 
have. Cro. Eliz, 38, 413. Sir Chriſtopher 
Blunt's Caſe. 


An Action on the Caſe was commenced in 
Chancery, and on Iſſue joined there, a Venire 


iſſued, guorum quilibet habet quatuor Libras ad mi- 
nus, to try it in B. R. and on Trial it was found 
for Plaintiff; and now it was moved in Arreſt 


of Judgment, that this Venire was wrong, and 
that the Statute 27 Eliz. c. 6. only extends to 


Iſſues joined in B. R. B. C. or Exchequer : But 
it was held well, and that the Statute extended 
to all Iſſues tried in B. R. wherever they were 
joined. 

What is neceſſary to be known, in Reſpect 


of Tales de circumſtantibus, c. See Williams 


his Readings upon this Statute lately come out 
in Print; in which there are many ingenious 
Speculations; but becauſe they do not come 


often in Practice, and the Project of this Trea- 


tiſe is only to contain Matters uſeful for Prac- 
tiſers; that the Book may not ſwell too big, 
J omit them, referring you to the Reading 
itſelf, See afterwards in the Chapter of Chal- 
lenges. 

Ic is the general Courſe of the World to 
eſteem Men according to their Eſtates; for 
Quantum quiſque ſua nummorum ſervat in arca, 


Tentum habet & fidei: And lure I am, the 


3 Makers 
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* Makers of this Law had Cauſe enough to do ſo 
in this Caſe; for if Men of leſs Eſtates ſnould 
, ſerve on Juries, ſuch Fellows would only be | 


ſhifted into Inqueſts, as had more\need to be 
. relieved by the 8 d. than Diſcretion to ſift out 
] the Truth of the Fact: *Tis hard to get an un- 
d biaſſed Jury now; but ſurely leſs Rewards would 
. ſooner bribe and byaſs meaner Men than theſe. 
1 
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Therefore, leſt Poverty or Neceſſity ſhould 4 
tempt, every Juror mult have 41. per Annum 1 
as aforeſaid, of Freehold, out of Ancient De- 4 
n meſne. And the Court may, in Matters of Jurors o "nt 
* great Conſequence, direct a Venire facias for a above 4. fer a1 
* . {nnum, 14 
Jury above 41. per Annum a- piece, but not un- 1 
d der. Cro. 2 Part 672, But in ſuch Caſes (every 1 
ſt one knows) the Court commonly orders the Pro- 
d thonotary to chuſe forty-eight, out of the She- 
0 riff's Book of Freeholders, of the moſt ſubſtan- 
It tial Men in the County, and the Parties ſtrike 
d out twelve a- piece, then the Sheriff returns the 
'C reſt, be 
Note; In former Times, when Eſtates of In- 
5 heritance were in few Men's Hands, ſuch as had 
by 405. per Annum were found ſufficient Men to 
at ſerve on Juries. After, Eſtates of Inheritance 
as coming in greater Meaſure to the Vulgar, it was 
1C by the ſaid Statute 27 Eliz. cap. 6, made 4 7. 
_ Her Anuum; and the lame Reaſon improving in 
_ late Times, it was thought conſiſting with the 
25 Wiſdom of a Parliament to raiſe it to 201. per jurors of 20%. 
8 Annum, to the End Men's Eſtates might be per Aunum. 
J truſted in the Judgment of more knowing Judges 
of the Fact, when they become litigious; and 
ao this was by an Act of 16 & 17 Car. 2. cap. 3. 
uy which being but a Probationer, and to continue 
a, but for three Years, and from thence ' to the 
Ie 


End of the next Seſſion of Parliament, it is ex- 
rs mred, Such 
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Such a Man who hath Eand, Rent, Office, 
or other Profit apprender, out of Ancient De- 
meſne, to the clear yearly Value of 4 l. of which 
he may have an Aſſiſe, he hath ſufficient Free- 
hold to be a Juror. Vide the ſaid Reading 
where you may know what Eſtate is ſufficiegt to 
make a Man a Juror. See the Chapter of Chal. 
lenges in this work. 

But now by the Statute 4 & 45 Will. & Ma- 


per medietat. linguæ) returned upon Trial of Iſſues 
joined in the King*s Bench, Common Pleas or Ex- 
chequer, or before Juſtices of Afſize or Niſi prius, 
Oyer and Terminer, Gaol-Delivery, or General 
Quarter- Seſſions of the Peace, ſhall have in their 


10 l. a Year, above Repriſes, of Freehold or Co- 
pyhold Land, or in Ancient Demeſne, or in 


or ſome other Perſon's Life; and in Wales 61, 
a Year. If any be returned of leſſer Eſtate, he 
may be diſcharged by Challenge, or upon his 
Oath ; nor ſhall a Juror's Iſſues be ſaved, but 
by Order of Court, tor reaſonable Cauſe proved 
upon Oath. 

The Sheriff, Coroner or other Miniſter re- 
turning any Perſon of leſſer Eſtate, ſhall for- 
feit 5/7. to their Majeſties, for every Perſon fo 
returned. | 

They muſt be ſummoned fix Days before the 
Day of their Appearance, and none to take a 
Reward to excuſe a Juror's Appearance, on Pain 
to forfeit 10/7, to their Majeſties. 

This Act extends not to Cities, Boroughs, 
and Towns corporate. 

Tales Men in England ſhall have 57. a Year, 
in Wales 31, a Year. | bY 


riæ, c. 24. ſect. 15. all Jurors (other than Strangers 


own Name or in Truſt, within the ſame County, 


Rents in Fee-ſimple, Fee- tail, or for their own 


{1 


p 
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ce, No Fee or Reward ſhall be taken by any 4 
e- Perſons whatſoever, upon the Account of any 1 
ch Tales returned, upon Pain of 104. The one 1 
e- Moiety to the Proſecutor, the other to his 3 
ng Majeſty. 9 | 
to No Writ de non ponendis in Aﬀiſis & Furatis 9 | 
al. ſhall be granted, unleſs upon Oath that the Sug- 44 

geſtions are true. 6 
la- This Act to be in Force three Years, from At 
ers the firſt of May 1693, and is ſince continued I} 
ues On. 14 
x- Et qui nec D. E. nec F. G. aliqua affinitate at- Jurors muſt 1l 
us, tingunt ; the Law is very cautelous, in not lead- — be of Af- #4 
ral ing Men into Temptation : Therefore, leſt ————_— 14 
eir Kindred and Affinity ſhould wrong the Con- + 
ty, ſcience to help a Friend, our Jurors muſt not 44 
o- be related to any of the Parties; and for this * 
in | Reaſon likewiſe the Statutes provide, that no F1 
wn Man of Law ſhall ride Judge of Aſſize or Gaol- | | 
61. Delivery in his own Country. 8 R. 2. 2. Ty 
he 33 H. 8. cap. 24. [but this is ſince altered by by 
his Stat.] And the contrary hereof was often g 
but done by a Non obſtante; but how conſiſtent with 4 | 
ved Integrity or Prudence, they know beſt who pro- 41 

cure it to be done. But becauſe moſt Things | 34 
re- concerning the Quality and Sufficiency of Ju- 1 
or- rors, will come more properly under the Title Ky 
fo Challenge, I will refer you thither. 41 

Rex verſus Higgins, B. R. The Cauſe came jurors in Cor- 14 

the to be tried at Bar, and a Challenge was made porate Towns 4 
ea to the Jury in Behalf of the Defendants, for that need not have | 
ain the Jurymen were not Freeholders: And the Frechold. 

Court ſaid it had been held, That for Juries 
hs, within Corporate Towns, the Statutes that have 

been made, requiring that Jurymen ſhould have 
ar, ſo much Freehold, do not extend to them; and 

though to maintain the Challenge, it was ſaid, 
No by the Common Law that Jurymen were to be 


Freeholders; 


. 
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Freeholders ; the Court over-rul'd the Challenge, 


Wh | 1 Vent. 366. | 
In Waſte the 


If in a Writ of Waſte, the Defendant plead 


Jury ſnallhave n0 Waſte done, and it appears upon Examina. 


* upon a Voire dire, That fix of the Jury 


have view'd the Place waſted, it is ſufficient; if 
it appears upon Examination that none of the 
Jurors have had the View, the Trial ſhall be 
ſtay'd: If Waſte be aſſign'd in ſeveral Places, 
and of any of them the Jury have not had the 
View, they may find Nul Waſte fait. Lutwich 
| 1558, 1559. | 1 
King may ex- A Grant from the King to diſcharge one 
empt Perſons from ſerving on Juries is good, but a Grant to 
from ſerving diſcharge a whole County is void. 1 Siderfin 
on Juries. 127 
Grand Jury  Kex verſus Paine, The Court held it was 
muſt find put- not in the Power of the Grand Jury to find one 
_ tothe guilty of Manſlaughter on an Indictment of 
ndictment. | * | ; 
Murder. Sid. 230. 
A whole City 


Rex verſus Percival & al. It was there held, 


ER -# That the King might grant the Privilege to a 
3 ey” City, that they ſhould be exempt from ſerving 
2 on Juries cut of their own City. But it was 


agrecd by all, That by ſuch Grant they would 
not be exempt from ſerving in this Court B. R. 
unleſs there were an expreſs Clauſe in the Chat- 
ter, that they ſhould not ſerve coram ipſo Regt. 
Sid. 343. | 
Every Perſon uſing and exerciſing the Art of 
an Apothecary in the City of London, or within 
ſeven Miles thereof, being {ree of the Society of 
Apothecaries in the ſaid City, and who ſhall 
have been duly examined and approved, &. 
for ſo long Time as he ſhall exerciſe the {aid 
Myſtery, and no longer, ſhall be exempted 
from 


Apothecaries 
vs ce, de 
Exempted, 


*%% 
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from ſerving on any Jury or Inqueſt. 6 . 
3. cap. 4. 1 | 5 
Other Perſons exerciſing the ſaid Art of an 1 
Apothecary in any other Parts of this Kingdom, 5 A 
who have ſerved as Apprentices ſeven Years, ac- 


ly at the General Quarter- Seſſions of the Peace, to be exhibi- 
in the Week after Michaelmas, return and give IN * 
a true Lift in Writiog of the Names and Abodes the juſtices at 
of all Perſons within the reſpective Places for their Quarter- 
which they ſerve, qualified to ſerve on Juries, Seſſions. 
between the Age of twenty-one and ſeventy See Chap. 8. p. 
Years, which Liſt they ſhall deliver to the Ju- | 
ſtices: And they ſhall cauſe the Clerk of the 
Peace to deliver a Duplicate thereof to the She- 


cording to the Statute of 5 Elix. ſhall likewiſe 34 
be exempted from ſerving on Juries, for fo long 4 | 
Time as they hall uſe and exerciſe the ſaid Art, 4 
unleſs ſuch Perſon voluntarily conſent to ſerve. 1 | 
„51 n . j 
All Seamen alſo. duly regiſtred are exempted Seamen ex- 41 
from ſerving on Juries by 7 & 8 V. 3. cap. 21, empted. At 
All Conſtables and Headboroughs ſhall year- Lifts of Jurors Al 


riff of the County or his Deputy, before the firſt 4 | 
of January next following, and cauſe the ſaid = 
Liſt to be fairly entred in a Book, and kept 40 


among the Records of the Seſſions: And no No other to 
Sheriff ſhall impanel or return any Perſon to be returned by 
ſerve on any Jury at the Aſſizes, Gaol-Delivery the Sheriff, 
or Seſſions of the Peace, who ſhall not be named 

in the ſaid Liſt, Any Conſtable or Headbo- 

rough failing to make ſuch Return as aforeſaid, 

to forfeit 51. to the King 7 8 W. 3. cap. 32. 

Every Summons of Perſons qualified to ſerve How to be 
on Juries, ſhall be made by the Sheriff or his ſummoned. 
Officer, at leaſt ſix Days before the Day of Ap- 
pearance, ſhewing to the Perſon the Warrant 
under the Seal of the Office, wherein he 1s no- 

VOL) L 1 minated 
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minated to ſerve; and in caſe ſuch Juror to be 
ſummoned, be abſent from his ufual Habitation, 
a Note in Writing under the Hand of ſuch Of- 
ficer to that Effect, ſhall be left at his Dwelling- 

| houſe with ſome Perſon there inhabiting. Did. 
The Sheriff is The Return to the Seſſions ſhall be a good 
2 — Excuſe to the Sheriff, if he ſummon one who is 
the Conſtables hot qualified, and if an Action be brought 
Liſts, though thereupon, the Sheriff may plead the General 
not qualified. Iſſue, and give this Act in Evidence; and if 
the Plaintiff be nonſuir, &c. he ſhall pay treble 
Coſts. And if the Sheriff, his Bailiff, or De- 
puty, ſhall ſummon any Freeholder or Copy- 
holder, otherwiſe than as aforeſaid, or neglect 
his or their Duty, or excuſe any Perſon for Fa- 
vour or Reward, or allow of any Exemption to 
| any Perſon under the Age of ſeventy Years; 
Penalty of ſuch Sheriff, his Deputy or Bailiff, ſhall forfeit 
— the Sum of 20 J. to the Party grieved, or to 
care whomſoever ſhall ſue for the ſame, in any Court 
of Record at Weftminſter. Did. | 
Quakers are incapable of ſerving on Juries. 
n & 8W. 3. cap. 34. | 
Special Writs The Courts of Weſtminſter are impowered to 
where the order ſpecial Writs of Diſtringas or Habeas Cor. 
— og Pura, to Cauſe fix or more of the firſt twelve 
22 Jurors, to have the Matters in Queſtion ſhewn 
— them, by two Perſons in the Writs named and 
appointed by the Court; and the Sheriff ſhall 
return the View. 4 & 5 Ann. cap. 16. 
For the Qualifications of Jurors as regulated 
by 3 G. 2.c. 25. and 4 G. 2. c. 7. ſee the next 
Chaprer towards the End, 


* 


CHAP. 


CHAP. VIII. 


Concernj ng the Viſne, or Place from whence: 


the Fury ſhall come, &c. 


jones is derived of this Word Vicinus, Vitae 


and ſignifieth Neighbourhood, or a Place 
near at Hand, or a Neighbour Place, where the 
Queſtion about the Fact is moved. And the 
moſt general Rule (faith Cote 1 Inſt. 12 3,) is, 
That every Trial ſhall be out of that Town, Pa- 
riſh or Hamlet, or Place known out of the Town, 
Sc. within the Record, within which the Mat- 
ter of Fact iſſuable is alledged, which is moſt 
certain and neareſt thereunto, the Inhabitants 


whereof may have the better and more certain 
Knowledge of the Fact. 


Some Place muſt be alledged ſo as an Iflue 


may be taken; the Omiſſion ot it is incurable. 

. Asin Debt for Rent, and Ni debet pleaded, 
and Iſſue join'd, at the Day of Nz/ prius, the 
Defendant pleaded a Releaſe after the laſt Con- 
tinuance, but named no Place where the Plain- 
tiff releaſed, ſo as no Iſſue could be taken; and 
upon a Demurrer the Plaintiff had Judgment, 
tor the Fault was incurable, 

So in Error on a Judgment in Debt, pleading 
a Releaſe of Errors without laying a Venue is ill; 


and the Plea then amounts to a Confeſſion of the 


Errors. 

So an Award pleaded in Bar, without ſaying 
where the Award was made, was ruled ill upon 
Demurrer. | 
_ Conſideration executory is traverſable, and there- 
fore a Venue muſt be laid : But in Covenant 

L 2 againſt 
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againſt one as Aſſignee a Venue is not neceſſary 


to be made on the Lands afſign'd. 

If a Place be alledged and no County where 
it lies, no Iſſue can be upon it; as in a Scire 
fatias upon a Recognizance on a Breach of the 
Peace. The Breach was aſſigned in a Ville, but 
no County mentioned, and the Jury at the Bur 
were diſcharged: But in ſome Caſes the Ville al- 
ledged fhall be intended in the County where 


the Action is brought, as a Fact laid in Middle. 


fex as done at Iingion; in this Caſe fangton 
ſhall be intended to be in Middleſex, for it is yo 
Giſt of the Action: Indeed, if the Place menti- 
oned be collateral to the If/e, it is then neceſ- 
ſary to ſhew in what County it lies; it ſhall other- 
wife be intended to lie in any County. | 

So Act of Compoſition, and a Compoſition 
in purſuance, being pleaded in Bar to Debt upon 
a Bond, without reciting the Act, or laying a Ve- 
nue for the Compoſition, was adjudged ill; and 
Judgment for- the Plaintiff. 

But if Coverture be pleaded 10 a Writ it needs 
no Venue, but may be tried where the Writ is 
brought, and the Defendant muſt ſhew and prove 
the Coverture. *Tis the ſame in pleading [#- 
Fancy. | 


no Venue, and ſo adjudged on Demurrer; for the 
Plaintiff might have replied generally born in 
England, but if pleaded in Bar a Venue is necel- 
ſary; and this is the true difference, and ac- 
cording to Cote, though the Precedents be both 
Ways. 

The Want of a Venue may be aided by plead- 
ing over; as in Treſpaſs, where the Defendant 
pleads Performance of an Award, but lays no 
Venue, and the Plaintiff replies a ſubſequent 8 

| war 


to be laid, for an Aſſignment is always intended 


So Alien Enemy pleaded in Abatement needs 
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ward, on which the Defendant tenders an Iſſue, 
this is aided by the pleading over. | 

So in Debt upon a Bond, and the Defendant 
pleads a Releaſe, this admits the Bond and aids 


the want of a Venue. Vin. Trial, 91, 92, 93. 


And if a Thing be alledged in D. the Venue 
muſt not be of D. but de vicineto de D. for 
otherwiſe the Neighbourhood would be exclud- 
ed. Roll. Tit. Trial, 622. pl. 33. | 
And if the Fact be alledged in gquadam platea 
vocat. Kingſtteet, in parocbia ſane Margaretæ i Inſt. 125. 
in Civitate Weſtm. in Com. Midd. in this Caſe the 
Viſne cannot come out of Platea, becauſe it is 
neither Town, Pariſh, Hamlet, nor Place out Pariſh, 
of the Neighbourhood, whereof a Jury may 
come by Law; but in this Caſe it fhall not come 
out of Yeſtminſter, but out of the Pariſh of St. 
Margaret, becauſe this is the moſt certain. Bur 
therein alſo it is to be noted, that if it had 
been alledged in Kingſtreet, in the Pariſh of St. 
Margaret in the County. of Middleſex, then 
ſhould it have come out of King ſtreet; for then 
ſhould Kingſtreet have been eſteem'd in Law a 
Town: For whenſoever a Place is alledged ge- 
nerally in Pleading, (without ſome Addition to 
declare the contrary, as in this Caſe it is) it ſhall 
be taken for a Town. | Town. 
And albeir Parocbia generally alledged, is a Parechia. 


Place incertain, and may (as we ſee by Expe- 1 Inſt. 125. b. 


rience) include ſeveral Towns; yet if a Matter 
be alledged in Parochia, it ſhall be intended in 
Law, that it containeth no more Towns than 
one, unleſs the Party do ſhew the contrary, Moor 559. 
But when a Pariſh is alledged within a City, 
there without Queſtion the Viſne ſhall come out 
of the Pariſn, for that is more certain than the City. 

If a Matter be pleaded done apud Bradford in 
For eld in Parochia de Belbroughton, the Venue 

| I 3 _. 
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So Matters touching the Perſon, as Privilege 
of Attorney, may be pleaded without a Venue, 


ſhall be of Belbrougbton, and not of Brad. 1 
ford; for Belbroughton ſhall be intended to be a If 
Town, and one Town ſhall not be intended to it 
be in another Town, and therefore Bradford tl 
ſhall not be intended to be a Town. Noll. Tit. 6 
Trial, 619. pl. 1. 

N The Venue ſhall ever be of the moſt certain n 

| Place; but a Writ of Inquiry of Damages is not It 
; of any Viſue certain, it only ſays per ſacramen- d 
; tum proborum & legalium Hominum, &c. Vin, 
; Trial go. and where there is a Judgment upon a in 
: Nil dicit the want of a Venue will not ſet it aſide, fo 
for the Inquiry is not to be of any Thing be- by 
ſides Damages, which by any Jurors in the m 
| County may be inquired of. Im. 93. I; 
| 


Im. ge 
It is ſufficient if the Venue be laid at a Place m 
which has Reference to the County in the Mar. ta 
gin; for ſince by Act of Parliament the Venirt 
is de corpore Com. it is not neceſſary to lay any 
particular Place in the County. fe 
Where no Venue is laid in the Body of the * 
Declaration, the Reference then muſt be had to ca 
the Margin; but where a Venue is laid in the be 
Body of the Declaration, the County in the Mar- L 
gin ſhall not viciate, it ſhall help, but not hurt. C 
Vin. Trial, 94. Kr 
In a Quo warranto for uſing a Warren i in D. hi 
if the Defendant ſay the Vill D. is Parcel of the ca 
Manor of S. and preſcribes to have a Warren L 
within the faid Manor and Demeſnes thereof, vc 
Ibid. 619. pl. the Venire facias ſhall be of the Manor; for ſea 
6, the Manor by Intendment is more large than the 15 
Vill. If the Viſne be de D. and S. and the Ve- de 
Ibid. 620. pl. ire facias be de D. S. and V. this is not good, 
8, becauſe it is too large. If apud Burgum de Pli- 


mou! b, | 
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mouth, the Venue may be de Plimouth generally. 


If apud Villam de Cambridge in Wards Fori, and 
the Venire facias is de Villa & Warda prædidt. 
this is helped by the Statute of Jeofails, 1bid. 
621. pl. 21, 22. | 

If the Place be out of a Town, the Venue ſhall 
not be of the next Town, but from the Place 
itſelt, but the Sheriff ought to return the Jury 
de plus prochein Ville. bid. pl. 24. 


In Ejectment of Land in Foreſta de Revennun 


in Com. S. the Venue may be de vicineto Foreſtæ, 
for this is a Place known 3 and by Intendment, 
becauſe the Defendant hath not pleaded in Abate- 
ment, that this is. out of any Pariſh or Vill. 
Ibid. pl. 26. 8 oh. 

In inferior Courts within Boroughs, the Ve- 
nire facias is quod Venire facias 12 liberos Bur- 
genſes Burgi & Parocbiæ de B. although there 
may be twelve Burgeſſes which are not Inhabi- 
tants. Koll. Tit. Trial, 622. pl. 34. 

The Venue ſhall follow the Iſſue. Vide Poſtea. 
Ia Treſpaſs and Battery in London, if the De- 
fendant juſtifie in Midd. by Proceſs out of che 
MarſhaPs Court, that he arreſted him, and be- 
cauſe the Plaintiff would not go with him, he 
beat him, Sc. Abſque hoc, that he is guilty in 
London vel alibi out of the Juriſdiction of the 
Court. To which the Plaintiff replies, and ac- 
know ledges the Arreſt, but ſays, that he beat 
him at London, de injuria ſua propria abſque tali 
cauſa, and Iſſue upon this; this ſhall be tried in 
London, and the Words, ab/que tali cauſa, are 
void, the Iſſue being joined upon a Place certain, 
ſcil. London: Affirmed in a Writ of Error. Roll. 
ib. 624. But the Court ſaid, that he might have 
demurred upon this Plea. 
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De ct, f à Treſpaſs be alledged-in D. and Nut tt 
Comitatus. Fille is pleaded, the Jury ſhall come de Corpere 
Mae $25» Comitaties, But if it be alledged in S. and B. 

and Nul tel Ville de D. is pleaded, the Jury ſhall 
come out de vicineto de S. for that is the more 
certain. So if a Matter be alledged within a 
Manor, the Jury ſhall come de vicineto Manerii, 

But if the Manor be alledged within a Town, it 

ſhall come out of the Town, becauſe that is moſt 
certain, for the Manor may extend into divers 
Towns. And all theſe Points were refolved by 

all the Judges of England, 75 Conference be. 


— k 


tween them, in the Caſe of fobn Arundel, Eſq; 
indicted for the Death of Witham Parker. 6 


Go, Ute = | 
De Corpors Where there may be a ſpecial Viſne, the Trial 
Gow, ſhall never be de Corpore Comitatus. Leon. 1 
Part 109. | TY 


If a Venire facias ought to be of one or more 
Vills in certain, in a County, and this is award- 
ed de Corpore Comitatus ; this ſeems to be aided 
by the Statute of 21 Fac. of Jecfails; for this 
comes from the Vills from whence it ought to 
come, and from others, inaſmuch as it comes de 
Corpore Comitatus, Roll. Tit, Trial, 618, and 
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many other 1. vi concerning this Matter. | 
But in Ejectment of Land, called S. and no ma 
Place is named where the Land lies, and a Ve. the 
ire is awarded de Corpore Com. this is erroneous, if i 
and too large, becauſe there is a Place certain trie 
where the Land lies, and yet is not named in Lai 
the Nar. as it ought to be. Hob. 121, Roll. be 


Trial, 617. pl. 15. 
But if the Ifſve be taken upon a Title of Dig- tha 
nity, and whether Chivaler or not, this may Me 
N come de Corpore Comitatus, becauſe that the inc 
Place where, Ec. is not material. id. pl. 1 
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Hampſhire, bring a Scire facias upon a Recog- 
nizance in Chancery in the County of Middleſex 
againſt B. and the Defendant plead that the 
Plaintiff is outlawed by the Name of A. in the 
County of Chefter; to which the Plaintiff replies, 


If A. by the Name of A. of the County of 


that he is not una & eadem Perſona, this may | | 
be tried by the Jury of the County of Middleſex, | 1! 
where the Writ is brought. Roll. Trial, 617, 1} 


pl. 14. 


In a Quare Impedit for the Church de Uſelbee, 
and the Defendant pleads that there is no ſuch 
Church, the Venue ſhall not come de Corpore 
Comitatus, but de vicineto de Uſelbee; for this is 
a Place known, and it is intended the Church 
of Uſelbze is within the Ville of Uſelbee. Hob. 

325. Roll. Trial, 616. Pl. 7. 

In a Prohibition, if the Parties be at Iſſue Wild. 
upon a Cuſtom de non decimando of Wood in the 
Wild of Saſſex, the Venire facias ſhall be de Cor- 
pore Comitatus ; for the Wild is not ſuch a Place, 
whereof the Court may have Conuſance to be 
ſufficient to have a Jury to come from this, for 
the Wild is a Wood by Intendment. Hob. 

348. Roll. Trial, 617. E. pl. 2. 

In a real Action where the Demandant de- Heir tried 
mands Lands in one County, as Heir to his Fa- where the 
ther, and alledges his Birth in another County, Land lies, 
if it be denied that he is Heir, it ſhall not be NA b 
tried where the Birth is alledged, but where the FTA 
Land lieth; for there the Law preſumes it ſhall 
be beſt Known who is Heir. But if the De- Cro. 3 Part 
fendant make himſelf Heir to a Woman (for 818. 
that is the ſurer and more certain Side, and the TY. 2 Part 
Mother is certain, when perhaps the Father is "_ 
incertaid) it ſhall be tried where the Birth is al- 

| ledged, 
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jedged, becauſe they have more certain Conu- 
ſance, than where the Land lieth. 10 
Baftardy. — And ſo it is Where Baſtardy is alledged, th 


1 Inſt. 125.b. Trial ſhall be in like Caſe, Mutatis mutandis, 
| Non Conceſit, If a Man plead the King's Letters Patent, 


where the and the other Party plead Non conceſſit, it ſhall 
Land lies. Bid. not be tried where the Letters bear Date; for 
| they cannot be denied, but where the Land lieth, 
Piſne, of what Every Trial muſt come out of the Neigh- 
Places. Jbid. bourhood of a Caſtle, Manor, Town or Ham. 
let, or Place known out of a Caſtle, Manor, 
Town, or Hamlet, as ſome Foreſt, and the 
like, as before, 8 | | 
Venire facias may be of a Foreſt, Burgo, Ca. 
fro, Warda, Parco, Sc. but not of a Leet. 
Balliva, Market, Walk, Sc. not de lieu conus, 
without alledging this to be out of a Vill or Pa- 
riſh. Siderfin 326. But after Verdict helped by 

the new Statute 16, 17 Car. 2. c. 8. 
Where che Every Plea concerning the Perſon, Plaintiff, 


Writ is Sc. ſhall be tried where the Writ is brought. 


1 | 
2 When the Matter alledged extendeth into a 
Place at the Common Law, and a Place within 
a Franchile, it ſhall be cried at the Common 
Law. I Inſt. 125. | 
Matters done Matters done beyond Sea may be tried in 
beyond Sea, Enpland, and therefore a Bond made beyond 
how triable in Sea may be alledged to be made in any Place 
We Fiae ia England, if it bear Date in no Place; but if 
3 there be a Place, as at Bourdeaux in France, then 
it ſhall be alledged to be made in quodam loco 
vocat. Bourdeaux in France, in Iſlington, in the 
County of Middleſex, and from thence ſhall come 
Keb. 2 Part the Jury, 1 Inſt. 261. Latch 4 & 5, So if the 
315. Tenant plead that the Demandant is an Alien, 
born under the Obedience of the French King, 
oy and 


Hier & 
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and out of the Allegiance of the King of Eng- 
land; the Demandant may reply, that he was 
born at ſuch a Place in England, within the 
King's Legiance, and hereupon a Jury of twelve 
Men ſhall be charged, and if they have ſufficienc 
Evidence that he was born 1n France, or in any 
other Place out of the Realm, then ſhall they 
find that he was born out of the King's Legi- 
ance. And if they have ſufficient Evidence that 


he was born in England, or Ireland, or Guern- 


ſey, or Ferſey, or elſewhere within the King's 
Obedience, they ſhall find that he was born 
within the King's Legiance. And this hath ever 
been the Pleading and Manner of Trial in that 


Caſe. So of other Things done beyond Sea, Things done 
the adverſe Party may alledge them to be done beyond Sea, 


at ſuch a Place in England, from whence the Jury 
ſhall come, and in a ſpecial Verdict, they may 


find the Things done beyond Sea. Bid. & 
Lib. 7. 26. 


Lib. 7. 26. 
So when Part of the Act is done in England, part without 


and Part out of the Realm, that Part that is to the Realm, 


be performed out of the Realm, if Iſſue be taken and Part with- 
thereupon, ſhall be tried here by twelve Men, . 


and they ſhall come out of the Place where the 
Writ or Action is brought. Bid. Lib. 6. 48. 


Error, for that Judgment was given by De- Full Age tried 


fault againſt the Defendant, being an Infant; Where the 
Iſſue was taken that he was of full Age, And 3 


Godfrey moved, whether the Trial ſnould be in 
Norfolk where the Land was, or in Middleſex, 
where the Action was brought? And the Courc 
held, That it ſhould be tried in the County 


where the Land lay; and Tanfeld ſaid, it was ſo | 


adjudged in the King's Bench, between Throg- 
morion and Burfind. Cro. 3 Part 818. 


Error 


— — 
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Error ona Judgment in Dower at the Grand 
Seſſions in Brecon was aſſigned, for that the Te- 
nant being under Age appeared by Attorney ; 
and it was alledged that he was within Age at 


em in the County of Monmanth ; and 


Iflue being theteon Joined, it was tried by a 


Local Ackions. 


Tranfi'ory 
Actions. 


ury de Vicineto de Abergavenny, and found for 
Plaintiff in Error. It was moved in Arreft of 
Judgment, that this was a Miſ-trial z for being 
in a real Action, this Iſſue ought to have been 
tried where the Land lay; but held well by all 
the Court; for the Alledging him to be within 
Age at Abergavenny, is the ſame. as alledging 
a Commorancy there; and a Difference:. was 
taken between where the Title depended on 
the Nonage, in which Caſe it fhould be tried 
where the Land lay, and where the Infancy is 
pleaded as a Matter de hors, as in the preſent 
Caſe: Jones, T. 170, 171. 
Queſtions of Title of Land (except by ſpecial 


Order of the Judges in ſome: Caſes) are co be 


tried in the County where the Land lies; for 
the Law is, that all real and mixt Actions, as 
Waſte, Ejectment, Treſpaſs for breaking the 
Cloſe, cutting down Trees, ſpoiling the Corn, 
Graſs, Gc. and Debt upon an Eſcape, Gc. muſt 
be laid in the County where the Cauſe of Action 
aroſe, or where the Land lies. If an Action be 


brought againſt an Officer for a Matter rela- 


ting to the Execution of his Office, the Action 
muſt be laid in the proper County. But if the 
Officer, after his Authority is expired, abuſes 
the Party, or if he meets a Man and knocks him 
down, the Action of Treſpaſs and Aſſault is not 
confined to the proper County. 1 Str. 446. 
Debt, Detinue, Annuity, Account, Actions of 
the Caſe, Battery, Sc. are in their own Nature 

FLY tranſitory, 
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tranſitory, and yet they ought to be laid and 
tried in their proper County where the Fact was 
done, unleſs the Court order the contrary, for 
ſome ſpecial Reaſons 3 and if they are laid out 
of the proper County, daily Practice tells us the 
Court may alter the Venue, upon Afidaviz of the 
true Place of the Fact. 

All criminal Matters are to be tried where the Criminal 
Offence is committed. | Matters. 

If the Venue arife in two Counties, the Jury Thi, is called 
upon two Venire facias's ſhall come from both, a Joinder of 
ſix out of one County, and ſix from the other. Counties. 
Cro. 3 Part 646. But by the Conſent of Par- 5 Len 
ties, entered upon Record, it may be by five 10 8 
out of one, and ſeven from the other, as ap- : 
pears, Cro. 3 Part 171: where in Replevin the 
the Defendant avows for Damage feaſant ; the 
Plaintiff by his Replication claims Common by gat out of 
Preſcription in loco quo, c. being Broadway in more than 
the County of Worceſter, appurtenant to his two Counties 
Manor of D. in the County of Glouceſter, and " 2 
Iſſue thereupon, and two Venire facias's awarded 23 


to the Sheriffs of the ſeveral Counties; and 


now ſeven of the County of Worceſter appeared, 
and five of Glouceſter, And although there 
ought to have been ſix ſworn of each County, 
to try that Iſſue, as appears 49 Ed. 3. 1. 314, 
8. 46. yet by the Aſſent of Parties, thoſe 
twelve Who appeared, by the Advice of all the 
Juſtices were ſworn, and tried the Iſſue. And 
it was commanded that this Aſſent ſhould be 
entred upon Record; for otherwiſe it would be 


a ſtrange Precedent, 


In Aſſiſe of Common in Confinio Comitatus, 
and the Iſſue be, whether he had Common by 
Preſcription in one County, appendant to a Ma- 

hor 
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nor in another County, this ſhall 


| tl by 


both Counties. Roll. Trial, 599. N. pl. 3. 


The ſame Law is in Treſpaſs brought in one 
County (which cannot be in conſinio), upon ſuch 
an Iſſue the Trial ſhall be per ambideux Coun- 
ties, 49 E. 3. 20. See Roll. Tit. Trial, 599, 
Sc. many Caſes where the Jury ſhall come 
from two Counties. 

In an Action upon the Statute of Marle. 


bridge, for taking a Diſtreſs in one County and 


Eſcape. 


Covenant in 
P. to ſell at 


R. tried at P. 


chaſing in another County ; upon Not guilty 
the Trial ſhall be only by the County where 
the Chaſing is, for this is all the Cauſe of the 
Action. 4 H. 6. 4. Roll. Trial, 601. pl. 1, 
In an Action on Stat. 2 V. & M. c. 5. for 
reſcuing a Diſtreſs for Rent; the 1404 de- 
miſed lay in thtee Vills; the Reſcue was laid to 
be in one of them. The Venire ſhall be from 


that Vill only where the Reſcue is laid; for the 


Action is founded on the Tort, and the Demiſe 
is only Inducement. 1 Lutw. 215. | 

In Eſcape upon Arreft in one County, and 
an Eſcape in another County, upon Not guilty, 
this ſhall be tried, where the Eſcape is laid, for 
the Action is upon the Eſcape. Noll. ibid. 602, 

. 

, In an Action of Trover, apud Paxton in Com. 
Hunt. the Defendant pleads a Bargain and Sale 
apud Royſton in Com. Heriford, in the Market 
there, whereby he after converted them apud 


P. in Com. Hunt. The Plaintiff ſaith, that he 


was poſſeſſed of thoſe Goods apud P. in Com. 
Hunt. and that J. S. there ſtole them from him, 
and by Covenant betwixt him and the Defen- 
dant, at P. in Com. H. he fold them to the De- 
fendant as he hath pleaded: The Iſſue was upon 
the Sale made by Covenant, Cc. And it _ 
tri 


S 
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tried in the County of Hunt. and found for the 
Plaintiff. And it was moved to be a Miſ-rrial z 
for it ought to have been by a Jury of the 
County of Heriford, or at leaſtwiſe by a Jury 
of both Counties: But it was adjudged to be 
well tried, becauſe the Sale is confeſſed, and the 
Iſſue is upon the Covenant alledged in Heriforg. 
Cro. 3 Part 511, | 

In Debt upon a Bond in London, the Defen- Uſurious 
dant pleaded an uſurious Contract in the Coun- ontract in 
ty of Warwick; the Plaintiff replied, that the #other 
Bond was made upon good Conſideration ; abſ- Con. 
que boc, that it was made for ſuch uſurious Con- 
tract: The Trial ſhall be in the. County of 
Warwick ; for the Bond is confeſſed, and the 
Uſury in Warwick is only in Queſtion; and fo 
if the Iſſue be, whether the Deed were made A Dare ſhall 
by Dures, the Trial ſhall be where the Dures, be * there, 
and not where the Deed is ſuppoſed to be made. 2228 


Action is 
Cro. 3 Part 195. | brought. 
Where Iſſue is taken upon a Surrender, it Surrender. 


ſhall be tried where it was alledged to be done, 
and not where the Manor is, of which the 
Copyhold is holden. Vid. f. 260. Br, Tit. 
Viſne, 114. 

In an Aſumpſit laid at London, in Warda de Ward or 
Cheap, the Venire was de Parochia de Arcubus Hundred, no 
in Warda de Cheap, whereas no Pariſh was men- good Viſue. 
tioned before in the Count; and adjudged, that | 
the Venire was ill laid in the Count; for a Ve. 
nire facias may be of a Town, Pariſh, Manor, 
or other Place unknown, but not of a Hundred { 
or Ward, Cro. 1 Part 165. for the Ward in a 
City, is but as the Hundred in a County, The 
Pariſh in London is in Lieu of a Vill, and the 
Ward of a Hundred. Roll. Tit. Trial, 620, 

Ph, 15. vide hic apres. 
Where 


ans c the Viſne; er Place Chit, 


City, W Where the Viſne is laid to be at a City, in an 


Action brought in a ſuperior Court, or within 

the City, though it be both a City and Coun. 

ty, the Venire facias may be de vicinet. Civita- 

tis. Latch258. Though it hath been held 

not good, but that the Venire facias may be de 

Civitate, leaving out Ficiuet. as you may read 

in Staundf. 155. But now the Caſe in Cra 

Roll. 622, 2 Part 308. and Bulſtr. 1 Part 129. fay, that all 

623. the Venire facias's are awarded de vicinet. Civi- 

tatis, which is intended as well de Civitate it- 

go in all infe- ſelf, as de vicineio infra Juriſdictionem of the 

rior Courts, City. And ſo it is de vicinet. Civitalis, or & 

Style 2. vicinet. or de Civitate Coventry, Eborum, Nor- 

March 125. wich, Sarum, Briſtol, Exon, and all other Cities 

which are Counties in themſelves. In all Places 

Londin, beſides London, no Mention is made of the Pa- 

riſh or Ward. Lid. 493. But in Landon the 

Pariſh and Ward is mentioned, and therefore it 

was adjudged Cro. 2 Part 150. that it was not 

good to alledge any Thing done in London ge- 

nerally; but it muſt be in what Pariſh from 

which a Yenire may be; but where a Thing is 

laid in a City, in alta Warda there, and the Ve 

City. nire facias is from the City only, it is well, be- 

| cauſe it ſhall be intended there be. no more 

Wards in the ſame City. Cro. 3 Part 282. 

Hundred, 8 In an Action againſt the Hundred upon the 

tatute of Winton, Sc. upon the Roll the Fe 

nire facias is awarded of Bradley, quod eſt proi- 

mum Hundredum, and the Venire facias is gene- 

rally of Bradley. This is well, becauſe by the 

Roll ir appears that Bradley and the Hundred 
are all one. Roll. Tit. Trial, 598. 

If a Thing be laid done ahα Briſtol, viz, in 

Wards Sanfiz Marie in Warda de Ratliff, * 

* the 
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the Venire facias is 4 Wards de Ratliff, this is 

not Lid. 610 9. pl, 5. 

But If it be alledged in a Ward in the City y Ward. 
of Briſtol, Ac. the Fenue ſhall be of the Ward, 

not de Civitate. Did. 621. pl. 28. 

A Venire facias was awarded from T. and 9, ie 
not de vicinet. de T. and for this Cauſe reſolved left out, ill 
to be ill, and not amendable, Cro. 2 Part 399, 
Bro. Tit. Ven. fac. 8. 

If the Iſſue be þ Rex conceffit per literas pa- 
tentes, the Trial ſhall be, as bath been ſaid, 
where the Land lies, and not where the Parent Where the 
was made, becauſe the Patent is of Record; Land lies. 
and if it be traverſed, it ſhall be tried by the al. 125.5. 
Record, and therefore the Iſſue being upon 
Non conceſſit, the Iſſue is not upon the Patent; 
but where. the Iſſue is upon Non concefit, or 
Non dimiſit, of a Thing which paſſeth by Deed, 
the Trial ſhall be where the Grant or Demiſe is 
alledged : But of a Feoffmenr, or Leaſe for 
Lier pleaded, the Iſſue being Non feoffavit, or 
Non dimiſit, Livery ought to be made, and 
therefore the Trial ſhall be where the Land 
lies. Cro. 2 Part 376. 3 Part 269. 

Where the Offence was laid in the Count to Where the 
be in one County, and the Juſtification in ano- Action 15 laid 
ther County, and the Plaintiff replies De injuria in 3 
ſua propria, Sc. The Viſne ſhall be where the Tefiication 
Juſtification is alledged; as, one Example for in another, 
all, to illuſtrate. In an Action upon the Caſe, the Trial 
for Words ſuppoſed to be ſpoken at Bridge- ſhall be where 
North in the County of Salop, the Defendant ons — 
pleads, that he ſpake them as a Witneſs upon f 
his Oath upon an Iſſue tried at Chard in the 
County of Somerſet. The Plaintiff replies De 
ſon tort demeſne, Sc. And therefore it was 
tried by a Venire facias of Bridge-North, and 
Vol. I, K Error 
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Vide poſt, 


Honours. 


Siderfin 19, 
88, 


'Of the Viſne, or Place Ch. 8. : 


Error thereof aſſigned, becauſe it ought to have 
been by a Viſne of Chard, where the Jultifica- 
tion aroſe; and it was held clearly to be a Miſ- 
trial, and not aided by the Statute of Feofails , 
wherefore the Judgment was reverſed. Cro, 
3 Part, 468, 261, 870. Moor 410. 

Replevin, taking two Horſes at ſuch a Place 
in Denford in Com. Northampton; the Defen- 


dant makes Conuſance as Bailiff to the Lord 


Mountague, of his Manor of S. which Manor 
is holden of the Honour of Glouceſter, and that 
the Place in which, &c. is within the faid 
Honour, and alledges a Cuſtom within the 
ſaid Honour, on which Cuſtom the Parties 
were at Iſſue, and the Venire facias was from 
Denford the Place of taking, which was mo- 
ved after Verdict, for that the Venue was not 
ſo large as the Iſſue, which was the Honour; 
and of this Opinion was the whole Court of 


C. B. Paſch. 13 Car. 2. Hill verſus Bunning, 


I Siderf. 19. | 
But the great Queſtion was, whence the Ve. 


nue ſhould ariſe in this Caſe ; and by Bridgman 


Chief Juſtice, and Juſtice Hide, in no Caſe 
can a Venue ariſe from an Honour; and the 
Chief Juſtice ſaid, he had cauſed the Prothono- 
taries to ſearch for Precedents, and they could 
not find that ever a Venue did ariſe from an 
Honour, which is a Bundle of Services, and an 
ircorporeal Thing, from which no Venue can 
come; and yet an Honour-may have Demeſnes, 
as the Honours of Grafton and Hampton have, 
but Glouceſter nor. 

Chief Juſtice and Juſtice Hide ſeemed to in- 
cline that the Venue ſhould be de corpore Comi- 
tat. Hob. 266, 249. But when the Court was 
after moved for their Opinion, they bad * 
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take a Venirt facias at their Peril, and would 
give no Opinion. 
_ Action of Debt was brought on a Bond 
rform Covenants in an Indenture, where- 
by the Defendant had granted to the Plaintiff 
a Walk called Shrob-Walk, in the Foreſt of 
i Com. Northampton, and covenanted 
for peaceable Enjoyment, Sc. and he was ouſt- 
ed per Earl of Northampron, who had Right, 
on which Right Iſſue was joined, and the Ve- 
nire facias was from Shrob-Walkk. 
Per Cur. It is not good, for it appears by 
the Record, that Shrob-Walk is not a Vill: but 
if the Obligation had been laid to be made at 


 S$hrob-Walk, the Venue ſhould ariſe from thence, 


as a Vill. Inter Stirt and Bales, Paſch. 19 Car. 2. 
B. R. 


The Venue ſhall follow, and be according to Out of what 
County, 
wide die anti 


the Iſſue. 
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As for Words in Warwickſhire, Thou art 4 © N. 


Thief, and ſtoledſt my Iron: The Defendant ju- 
ſtifies and ſays, the Plaiatiff ſtole the Iron in 
Liecefterſhire, and brought it into Varwickſbire, 
and therefore he ſpake the Words in Warwick- 
ſoire, If the Plainciff replies De injuria ſua 
propria abſque tali cauſa, the Jury ſhall come 
from Leiceſterſpire, to which the abſue tali 
cauſa refers, for the Words are — 9 4 
See Roll. Tit. Trial, 598. M. pl. 3. 

When Part of the Matter to be inquired of, 
is in one County or Place, and Part in another, 
the Trial ſhall be there where the beſt Conu- 
zance of the Marter may be. 

A Sheriff may aſſign a Bail Bond out of the 
County, and the Action may be brought where 
the Aſſignment was made. Str. 727. 
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As in an Action upon the Caſe ; the Plain- 


tiff declares that the Defendant took the Horſe 
of A. at S. and ſold him at D. to the Plaintiff 
as his proper Horſe, and afterwards A. retook 
the Horſe. If the Defendant plead, that the 
Property was in him, at the Sale, upon which 
Iſſue is joined, the Venue ſhall be de S. where 


the taking is ſuppoſed, for there the Property 


Where the 
Counties can- 
not join, 


Y 


may be beſt known, which is only in Queſtion, 
42 A/. 8. Roll. Trial, 603. 

If a tranſi ory Action ariſe, Part in one 
County and Part in another, the Plaintiff has 
Election to lay it in which he pleaſes. Harri. 


ſon's Prat. in K. B. 85. 


If the Iſſue be whether L. did ride from Lon- 
don to York, and from York to London, five 
Times in fix Days, this may be tried in London 
only, although Part of the Matter to be inqui- 
red of, was done in each County. Bid. 603. 

In an Action of Battery in London, if the 
Defendant juſtifies in Defence of his Paſſeflion 
in D. in Eſex, and the Plaintiff ſays de ſon 
tort demeſu ſans liel cauſe, this ought to be 


tried by both Counties, if they might join, be- 


cauſe he may be found guilty at another Day, 
and therefore becauſe they may not join, this 


may be tried ia Eſſex. Ibid. 60g. pl. 8. 


Roll. Tie. 
Trial, 620. 


London cannot 
join with ano- 
ther County. 
49 E. z. 20. 


Of Aſiſes in Confinio Com. See 1 Inſt. 1 54. 

In Caſe for Words in one County, if the De- 
fendant juſtify inanother County, and the Plain- 
tiff reply De ſon tort demeſu, Gc. although the 
Counties ought to join, if they could, and the 
Juſtification is principally put in Iſſue, yet the 


Trial may be in either County, at the Election 


of the Plaintiff, Ibid. pl. g. 
In Ejectment in London, upon a Leaſe made 
there of Land in Midd. if the Defencant plead 
* Not 
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Not guilty, this may be tried in London; be- 
cauſe the Counties cannot join, al:huugh the 
Jury ought to inquire of the Ejectment in Midd. 
and Judgment affirmed in a Writ of Error. See 
Roll. Tit. Trial, 603. pl. 10. 

Two Counties may join although they be 
not neareſt, nay, though twenty Counties be 
between them. Finch, French 59 a. 1 Inſt. 154. 

But if it be of a Leaſe at Ichford of Land in 
Bury in Suffolk, the Venue muſt be of Bury, not 
of Ickford. 619. 

If the Iſſue be taken upon the Name or Where the 
Condition: of the Perſon, this ſhall be tried in Writ is 
the County where the Writ is brought. 21 E. brought. 
4. 8. for this may be well known there. Roll. 
ibid. 615. 

Where the Iſſue is to be tried upon a Point 
which ſhall be tried by two Counties, and one 
cannot join with the other, this ſhall be tried 
where the Writ is brought. 21 E. 4. 8. But 
for this, ſee before, where the Counties can- 
not join. 8 

In Debt in London againſt J. &. of D. in Where in o- 
Eſſex, if the Defendant ſaith that he was at 8. ther County 
in Eſſex, at the Time of purchaſing the Writ, 2 where 
and not at D. this ſhall be tried in Eſſex, and m_ wy 6s 
not where the Writ is broughc, for none can * 
know where he dwelt ſo well as the County of 
Eſſex. 12 H. 6. 5, 

Vide many Caſes in Roll, ibid. 605, Sc. a- 
bout this Matter, | 

In an Action of the Caſe againſt a Sheriff, Where the 
upon an Eſcape in London, and the Arreſt laid % t was, 
to be in Southampton ; a judged, that the Viſue 
ſhall be where the Eſcap was, becauſe that is as. 
the Ground of the Action, and not where the 
Arreſt was, Cro. 3 Part 271, 
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Peceit. 
Eſcape. 


Scandalum 
Magnarum. 


Informations. 


Two Coun- 
ties. 
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Nota; In an Action of the Caſe for Deceit, 
or upon an Eſcape, the Court will not change 
the Viſne out of the County where the Plaintiff 
ſuppoſes the Thing to be done. Siderfin 95. 

Nor in a Scandalum Magnatum, upon the com- 
mon Affidavit. Jbid. 185. See Str. 807. 

Nor in Actions upon penal Statutes, for they 
muſt be brought in their proper County. Did. 
287. 

Nor where the Cauſe of Action is in two 
Counties, and the Plaintiff laid his Action in 
one of them. Mid. 408. 

If the Plaintiff will be bound to give no Evi- 
dence but what ariſes in the County, where he 
lays his Action, the Court will not change the 
Venue, upon the common Affidavit. Ibid. 442. 

A Counſellor at Law Plaintiff, his Venue 


ſhall not be altered, becauſe of his Attendance 


at the Court. Modern Rep. 84. 2 Show. 176, 
242. 

A Barriſter has Privilege (in a tranſitory Ac- 
tion) to lay the Venue in Middleſex ; but a Ma- 
ſter in Chancery (as ſuch) has not. Sir. 822. 
2 Lad. Raym. 1556. 

An Attorney has Privilege to change the Ve- 
nue into Middleſex, as well as lay it here when 
Plaintiff. (a) Str. 1049. But a Barriſter, At- 
torney or Officer of the Court cannot change the 
Venue into Middleſex, when joined in an Action 
with unprivileged Perſons, or ſue or are ſued 
in Auter droit, as Executors, Sc. Ibid. 610. Ld. 
Raym. 1556, 


(a) Same Privilege has an Officer of the Court. But 
Venue may be changed from Midaleſex, though the Plain- 
tiff be an Alterney, if he ſues by Capias, and not by At- 
tachment. Harriſon's Pra. C. P. 137. So if he does not 
declare ia Perſon, Lid. 

In 
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In Debt upon an Obligation, Payment was 2 Salk. 665, 


pleaded apud domum manſionalem Rectoriæ de = 
Much-Hadam, and the Venire facias was de vi- 47. 
cineto de Much- Hadam, where it ought to have 
been de vicinet. Rectoriæ de Much- adam; but 
it was adjudged good, becauſe Mucb-Hadam is 
here intended a Vill. 3 Cro. 804. So you ſee 
that where a Thing is alledged to be done at the 
Capital Houſe * of D. there the Yenire ſhall be * Re&rrie. 
of D. for that is intended to be all one-with the 
Vill. But where it is at the Caſtle of Herford, Caſtle. 
Sc. there the Venire facias ſhall not be de vici- : 
neto de Hertford, but de Caſtro de Hertford, for Roll. Tit. 
Caſtrum Hertford is intended a diſtinct Place by Trial, 621. 
itſelf; and ſo of all Caſtles. Cro. 2 Part 239. 
Moor 216. 

A Venire facias may be awarded of a Caſtle. 
Roll. 618. | 

Where the Iſſue is not Parcel of the Manor 
of D. or the Cuſtom of a Manor is in Queſtion, Manor. 
the Venire ought to be of the Manor. Hab. 
284. Cro. 2 Part 327. If the Manor be laid 
to be in a Vill, the Venire facias may be of the 
Manor in the Vill, as de vicineto manerii de Stan- Roll. Tit. 


ſted- Hall in Windham. Cro. 2 Part 495. Moor Trial, 621. 


318. Arundel's Caſe, li. 6. 14. 

The Venue cannot be of a Scite of a Manor. 
Roll. Tit. Traal, 618. 

In the Common Bench, in Treſpaſs, for taking 
away a Bag of Pepper. The Defendant juſti- 
hed as a Servant of the Mayor and Commonalty 
of London, for Wharfage due to them by the 
Cuſtom of London, which the Plainriff refuſed 
to pay. The Plaintiff replied that the Cuſtom 
did not extend to him, becauſe he was a Free- 
man of the City, and ought not to pay Whar- 
tage; to which the Defendant rejoined, that the 

K 4 Cuſtom 
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Cuſtom extended to him as well as to Strangers: 
upon which Iſſue was joined. | 


Recorder; Refolved, 1. That the Iſſue ſhould be tried 
per Pais, not by the Mouth of the Recorder, 
becauſe he certifies nothing but what the Mayor 
and Aldermen direct, who are concerned in t 
Cauſe. : | | 

| Where the 2. That the Venire facias ſhall not be award- 
Bale. — ed to the Sheriffs of London or Middleſex, be- 


.--: - Cauſe the Trials there are by Freemen. But it 
**. ſhall be to the County next adjoining, viz. the 
Sheriff of Surrey. So where any City is con- 
cerned, the Yenire facias ſhall not be directed 
to the Officers of the City, but to the County 
next adjoining. Hob. 85. Style 137. Moor 171. 
vide hic, cap. 2. See Hardres Reports, f. 30g. 
Good Learning concerning this Matter. 

If the Iſſue concern the Mayor and Common- 
alty of a Town, the Array ſhall be made all of 
Foreigners. 31 Aſſiſe 19. Vide Roll. Tit. Trial, 
596, | | 

c So if the Iſſue concern the Mayor and Com- 
monalty, Sc. although they are not Parties, 
yet the Venire facias ſhall be directed to the She- 
riff of the next County. 15 E. 4. 18. 

See Hardres Reports, f. 16, &c. Good Mat- 


Information 
for Seizure. 


Place the Viſne ſhall be, and the Entry and Man- 
ner of quaſhing one Venire facias, and award - 
ing a Venire facias de novo, Qc. 
Where a Man Where a Man lends a Horſe to another to 
lends hisHorle till his Land, and the Horſe dies with exceſſive 
in one Place, Labour, the Viſue ſhall be from the Place where 
and he is ſpoil- | | 
ed in an... , the exceſſive Labour was, and not where the 
Viſne where he Delivery was. Moor 887. Vide Hob, 188. 
is poiled. Roll. Tit. Trial, 615, Poſch, 22 Car. 2. B. R. 
Horſley verſus Potter, 


Where 


ter in an Information upon a Seizure, in what 
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Where a Promiſe is laid in one Place, and Promiſe in one 
the Breach in another, the Vine muſt be accor- ar bs 
ding to the Event of the Iſſue, whether it be other; — an- 
taken upon the Promiſe or Breach. But if no guided by the 
Place be alledged for the Breach, and Iſſue be Iſſue. 
taken upon it, the Viſne muſt be from the Place 
of the Promiſe, which ſhall be intended right, Modern Rep. 
where the contrary appears not. See Godb, 274. 36, 37. 

Eaſter 39 Eliz. In the King's Bench; Treſ- 
paſs, Aſſault and Battery in Wilts, continuing * 
the Aſſault in Middleſex; and adjudged that 
the Jurors ſhall come out of both Counties, 

Moor 538. ; 

The Name of a Manor or Land, or other Miſnomer. 
local Thing ſhall be tried where it lies, becauſe g 
it is local; but the Name or Addition of a Per- 
ſon ſhall be tried where the Action is brought, 
becauſe this is tranſitory. Bro. Tit. Viſue, 7. 
lib. 6. 65. | 

In 9 upon an Indenture of Demiſe of Where the 


the Rectory of Stoten- Church in the Coun.y of Land lies. 
[- Oxford, That the Defendant had good Power and . . 
s, Authority to demiſe . The Indenture was alledged 
2 to be made at London, and the Venire facias was 
awarded to the Sheriff of Oxon; and this being 
t- aſſigned for Error, Judgment was affirmed, and 
at this adjudged to be good. Moor 710. Be- 
N= cauſe the Rectory was in comitat. Oxon, vide 


Page | 
In Debt upon an Obligation in one County where the 
to perform Covenants in a Leaſe, and the Land Land lies, and 
and Payments were in another County ; the not where the 
Trial ſhall be where che Land ard Payments Writ Se. 
are, 44 E. 3. 42. Roll. Trial, 607. pl. i. 

In Debt upon a Leale in one County, and 
the Pay ment of the Rent upon the Leaſe limited 
there alſo, but the Land was in another County, 

and 
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and the Payment upon the Land; this ſhall be 
tried where the Land and Payment was, ſot 
he was bound to pay this there upon the Diftreſ, 
Bid. pl. 2. 3 
But the Trial ſhould have been where the 
Writ was brought, if the Payment had not 
been alledged to be where the Land was. Did. 
L 3: 
: it Debt be brought for Rent upon a Leaſe 


Where the 

Land and for Years, and the Action is brought where the 

Writ, Sc. Landis, but the Deed of the Leaſe bears Dae 
in another County, the Trial ſhall be where the 
Land and Writ is brought. 44 E. 3. 8. The 
Iſſue being wheiher the Leſſor had a conditi- 
onal Eſtate or not, and {6 a lawful EviRtion, 
Bid. pl. 7. i 

Where the If the Iſſue be in an Aſſze, whether the Te. 


Land lies, and nant be the eldeſt Son of J. S. and his Birth is 
where not. alledged in another County, yet this ſhall be 
tried where the Land is. 46 Af. 5. 
If an Infant bring an Aſſize, and a Releaſe 
of his Anceſtor is pleaded againſt him, dated in 
another County, this muſt be tried where the 
Releaſe is dated, and not by the Aſſize, al- 
though the Plaintiff be an Infant, and the Cir- 
cumſtances are to be inquired. 21 E. 3. 23. 
See Roll. ibid. 611. pl. 37. 
Where from In Caſe, if the Plaintiff declare upon a Truſt 
two Places in at D. and of a Wrong at S. Upon not guilty, 
one Country, if it appear the Truſt is not material, the Venue 
and where not, ſhall only come from S. and not from both Places, 
wide cap. 10. ; 

one not being material, 

In Caſe, for ſtopping a Way from ſuch 2 
Place to ſuch a Place, and that the Obſtruction 
was at D. Upon Not guilty, the Venue ſhall 
not come from D, only, for all the Way is put 
in Iſſue. 


It 


Ch. 9, 
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If the Nar. be apud A. in Com. B. and the The Yenire as 
Vmire is de Vill. & paroch. de A. tis ill. Yelv. — — — 
104. 2 Cro. 586. 1 
When the Venue ſhall be from two Vills. 2 two Vills. 
Cro. 599. Telv. 26, 182, 187. 5 5 
In Treſpaſs in one Vill, and a Releaſe pleaded 
in another Vill, within the ſame County, upon 
Non eſt factum, this ſhall be tried per ambideux. 
Roll. ibid. 624. Vide bic ante. See Roll. ibid. 
615. many Caſes about this. 
Where the Venue cannot be from a Vill, Ham- De corpore 
let or Lieu Conus, (a) there it may be de Cor- Com. 
fore Comitatus, for if it might not be fo, the 


Cauſe could not be tried. | 


Debt for Rent, and the Demiſe was laid in & 
ſuper Acclivitatem de Hampſtead- Hill; and held 
not a good Venue. 2 Vent. 249, 270. 

A Cuſtom of a Countyais to be tried de Cor- 
pore Comitatus, for the Cuſtom runs through 
the whole County. | 

Where the Pariſh is named by way of Deno- pariſn. 
tation, or Explanation of the Place where the 
Fact is alledged to be done, as at the Pariſh- 
Church of , auk-hucknel, there the Venire fa- 
tits ſhall be of the Town, not of the Pariſh. 
Bulſtr. 1 Part 60, 61. "i 

If the Fact be alledged in Kingreet in the Town. 
Pariſh of St. Margaret in Com. Midd. you have 
already heard that the Yi/ne ſhall be from King- 
fireet, becauſe it is intended to be a Town ; 
but where it is alledged to be done at Gray's 


(a) A Lieu Conus is a Caſtle, Manor, or other notorious 
Place well known, and generally taken Notice of by thoſe , 
who dwell about it, aud not a Cloſe or Paſture of Ground, 
or ſuch like Place of no Repute. 
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Tuns ef Court. Inn Hall, or Lincoln's Inn Hall, &c. in Holborn, 

the Yiſne ſhall be from Holborn, which is the 

Town; for as Zelverton ſaid, it was never heard 

of any Venire facias to be had of any of the 

Not from ' Inns of Court. Balſtr. 2 Part 120. eſpecially 

Houſe of the Hall, becauſe it cannot be of a Houſe, 
much leſs of a Hall. 

In Ejectment upon a Demiſe made at Dey. 
bum, of Lands in Parochia de Denham preditf, 
the Viſne may be of Denham, or of the Pariſh 
of Denbum, becaufe Denbam and Parochia d. 
Denbam Predifi, are all one by Intendment of 
Law. Bulſtr. 2 Part 209. Moor 709. Hob. ö 
But when it appears by the Record, or is intend. 
Pariſh. ed that the Pariſh is more ſpacious than the 

Town, as the Caſe in Moor 837. where in 
Ejetment the Leaſe was alledged to be made 
at Bredon of Tithes in V. and V. Hamlets 
within the Pariſh of Bredon, there the Vein 
facias muſt not be of Bredon, but of the Pariſh, 
becauſe ir appears, that the Pariſh extends fur- 
ther than the Town. Hob. 326. 
Sas Roa Where an Action of Debt for Rent is brought 
where the upon the Privity of the Contract, by the Leſſor, 
Land lies, or againſt the Leſſee, or his Executors, for At. 
rearages due in the Life-time of the Teſtator, 
the Viſne may be laid in any Place; but where 
the Action'is brought upon the Privity in Eftale, 
as againſt the Aſſignee of the Leſſee, or his Exe- 
cutors, for Rent due after the Teſtator's Death, 
the Viſne muſt be where the Lands lie. Latch 
miſprinted 197, 262, 271. Vide li. 3. 24. (a). 

(4) Debt lies for Rent either in the County where the 
Deed was made, or the Lands lie, if the Action be againſt 
the Leſſee; but if brought (by or) againſt an 4/Fgnee, it 
mult be brought in the County where the Land lies; for 


the Aſſignee is only on the Privity of Eſtate, and not upon 
the Contract. Str. 776. 
And 


' Walker's Caſe, in Debt upon 
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And fo it was adjudged in the Caſe of Hal 
and Arnold, 1656. B. R. And it was further 
adjudged there, the Caſe being of a Leaſe made 
at London, of Lands in Manmeuthſbjre, rendring 
Rent payable at the Oli Exchange, for which an a 
Action is brought by the Heir. If there had | 
been no Place of Payment, the Heir muſt have 
brought his Action where his Lands lie, but 
the Place of Payment being in another County, 
he has his Election, as on a Leaſe for Years of 
Lands in two Counties. 

Venue not to be changed in an Action of Debt 
for Rent. Per tot. Cur. M. 4 Geo. 2. MS. Rep. 

Kr. 878. In all Actions of Debt Venue un- 

changeable, per Ch. Juſtice. MS. Rep. 

a Leaſe of Land Debt for 

in another County, Nihil debet ſhall be tried Rent of Land 
where the Action is brought. Bro. Tit. Viſue, 1 19. 5 

In Replevin brought by Screde againſt Hartly, . 
for taking a Diſtreſs at Baildon, the Defendant 
made Conuſance as Bailiff, becauſe the locus in 
quo, &c. was holden of W. H. as of his Manor 
of Baildon; and upon Iflue hors de ſen fee, the 
Venire facias was de vicineto de Baildan; and 
upon Motion that the Yenire facias ought to 
have been as well from the Manor as the 'Fown, 
the Court adjudged it to be well enough, for 
that the Court ſhall not intend the Manor was yy, 
larger than the Town, becauſe it doth not ap- : 
pear ſo to be, though poſſibly it might, as like 
the Caſe of a Town and Pariſh, Hob. 305, 306. 

If the Sheriff return, that there are no Free- Viſne next ad- 
holders of that Viſue, or if the Viſue be where joining, in 
the King's Writ runs not, as in the Offigue what Caſes. 
Ports, Ic. or in a Place where the Men are Cirue Pert. 
privileged from ſerving on Juries out of that 


Place, as the Iſle of E05 Sc. the Plaintiff may 
pray 
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y a Venire facias of the Viſue next adjoining: 
And if the Yiſne be in Wales, (ou Brief le Roy 
ne court) the Venire facias (hall be directed tothe 
Sheriff of the next Exgliſb County, to cauſe. the 

Jury to come de propinquiori Viſne of his County 
to the Viſme in Wales adjoining ; for the Court 
ſhall not be ouſted of the Plea. Fitz. As. 
Tit. Viſne, 8. Juriſdict. 24. H 

In an Action againſt a Hundred, the Venir: 
facias may come from the nèxt Hundred gene- 
rally. Vide Comb. Rep. 332. 

In Treſpaſs, if the Defendant plead Not gull 
ty to Part, and to the Reſidue a Plea, which 
cauſes the Trial of that to be by a Jury de pro. 
chein Hundred; the Venire ſhall be awarded a] 
prochein Hundred for both Iſſues, becauſe there 
ought not to be two Venire facias's in one 
Action. Vide Roll. Tit. Trial, 596. pl. 4. 

In an Appeal of Murder committed in the 
Cinque Ports, although the King be concerned, 
yet becauſe this is betwixt common Perſons, 
the Venire facias ſhall be to the next adjoining 
Vill. Bid. pl. 6. 

If the Iſſue be joined of Matter in Ireland, 
this ſhall be tried by a Jury of the next County 
in England. Ibid. 587. pl. 8. 

If the Iſſue be to be tried by the Venue of a 

Manor, and the Plaintiff ſuggeſts that he 1s 
Prochein Hun- Lord of the Hundred in which the Manor is, 
dred. and that all within the Hundred are within his 

Diſtreſs, if the Defendant acknowledge this, the 
Venue ſhall not be de Corpore Comitatus, but of 
the next Hundred, for if it ſhould be de Corpore 
ContFfatus, this ſhould be tried by the Tenants 
of the Manor. 

Pine mil. If the Viſue is in ſome Part miſawarded, or 


awarded in ſued out of more Places or fewer than it ought 
Part. to 


Wales. 


Ireland. 
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to be, ſo as ſome Place be right named, this 
is aided by the Statute of Feofails, which hath 
ended the Differences in many Caſes reported 
in our Books concerning this Point; wherefore 
I purpoſely omit them. 

Error, for that the Judgment was given by Infaney, 
Default againſt the Defendant, being an Infant, where the 
upon Iſſue, that he was of full Age: Adjudged, Land Neo, 
That the Trial ſhould be in Norfolk where the 
Land was, and not in Midaleſex, where the 
Action was brought. Cro. 3 Part 818. 

If the Viſne cometh from a wrong Place, yet May be out 
if it be ex aſſenſum partium, and ſo entred of of a wrong 
Record, it ſhall ſtand ; for Omnis Conſenſus Place by 
tollit errorem. I Inſt. 125, Conſent. 

Where the Iflue is local, the Viſne cannot be 
changed by Conſent. Siderfin 339. 

Holmes verſus Saunders, Hill. 22, 23 Car. 2, 
B. R. Error to reverſe a Judgment given in the 
King's Bench in Ireland, in Debt for Rent 
brought by the Aſſignees of a Reverſion; the 
Plaintiff declared of a Leaſe of Land in ſuch a 
Pariſh in the Suburbs of Dublin; on Nil debet 
pleaded, the Venire facias was from the ſaid Pa- 
rih in Civitate Dublin, and Judgment there 
pur Plaintiff; it was aſſigned for Error, becauſe 
the Land lies in the Suburbs of the City, and 
the Venire facias was from a Pariſh in the City, 

Per Cur. It is all one, for the Suburbs are 
always within the Franchiſe of the City, as 
Fleet-fireet is within the Suburbs of London, but 
the Strand not, though ſo reputed, 

Note; It was adjudged Error in an inferior 
Court, that the Venire facias was awarded ſe- 
cundum conſuetudinem Curiæ, which ought to be 
- Curiam. Reader verſus Moore, Mich. 1650, 

K. | | 


By 
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By the Statute of 16 & 17 Car. 2. Aﬀer 
Verdict, Judgment ſhall not be ſtayed or re. 
verſed, for that there is no right Venue, ſo a 
the Cauſe were tried by a Jury of the proper 
County or Place where the Action is laid. 
This Act doth not extend to Appeals, Indi. 
ments of Felony, Sc. nor to Actions upon Pe. 
nal Statutes, other than concerning Cuſtoms and 
Subſid ies, Sc. | 


— Caſe, for that whereas the Plaintiff had letthe 


Defendant a Horſe to ride from Swafſbam in 
Norfolk to Infwich in Suffolk, the Defendant in 
itinere illo tam immoderate equitavit Equum pred, 
that he died. It was tried at Norfolk; after 
Verdict it was moved in Arreſt of Judgment, 
that no Place was laid where the immoderate 


Riding was, and the Journey is in two Coun- 


ties; but held aided by Stat. 17 Car. 2. 

Caſe for Scandalous Words, which were hid 
to be ſpoken at London, charging the Plaintiff 
with ſtealing Plate out of Wadbam College at 
Oxford. The Defendant juſtifies, for that the 
Plaintiff apud Oxen in Com. Oxon ſtole Plate out 
of Wadbam College: The Plaintiff replied De 
injuria ſud proprid; and upon that Iſſue way 
joined and tried in London, and a Verdict for 
the Plaintiff, Upon which it was moved in 


| Arreſt of Judgment, that this was a Mi-trial; 


but it was held by Keeling C. J. and Raingsfurd 
and Moreton, that this was a good Trial within 
Stat. 16, 17 Car. 2. being tried by a Jury df 
the proper County where the Action was laid. 
1 Saund. 246. 1 Vent. 22. 


Caſe for ſcandalous Words, ſaying he was 


perjured; and it was laid in Devonſbire. The 
Defendant juſtified, that the Plaintiff made a 
falſe Oath at Launceſton in Cornwall, and Iſſue 

was 
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was taken on that, and tried in Devonſhire, and 
held aided by Stat. 16, 17 Car. 2. 1 Vent. 263. 
2 Lev. 121, 

Covenant for Non-payment of Rent of Al- 
lom Mines was brought in London, where the 
Deed was ſuppoſed to be made: The Defen- 
dant pleads, that the Plaintiff had incloſed the 
Mine, ſo that he could not enter to work it; 
and Iſſue being taken on that, it was tried in 
London; and being found againſt the Defen- 
dant, it was moved in Arreſt of Judgment that 
this was a Miſ-trial ; but it was anſwered, that 
it was aided by Star. 16, 17 Car, 2. Jones TJ. 82. 

Earl of Shafi/bury verſus Graham & ab, B. R. Venue altered 
Reſolved in Eaſter Term 34 Car. 2. That the where a Peer 
Court had Power to alter the Venue, in Caſe of a Fart. 
Peer ; eſpecially if there be no Likelihood of 
an indifferent Trial in the Place where the Ac- 
tion is laid, 1 Vent. 363, 364, 365. 

Every Venire out of the Courts of Record at re tobe 
Meſtminſter, ſhall be awarded of the Body of awarded 4: 
the County, where the Iſſue is triable: Pro- Corpore Com.” 
vided that this Clauſe ſhall not extend to Ap- 
peals of Felony or Murder, or to any Indict- 
ment or Preſentment of Treaſon, Felony, or 
Murder; or to any Proceſs on any of them 
or to any Writ, Bill or Information on any Pe- 
nal Statute. 4 & 5 Ann. cap. 16.(a). 

Debt qui tam, on the Stat. 9 Ann. againſt 
Gaming, and a Verdict for Plaintiff: It was 
moved in Arreſt of Judgment, that the Venire 
was de Corpore Com. and that Penal Actions are 


(a) The Court ſaid, that ſince this Statute it ſeems un- 
neceſſary in the Declaration to ſet forth a particular Pariſb 
or Vill fora Venue. E. 13 Geo. 1. in the Caſe of Crabtree 
and Moorcroft, MS. Rep. 


Vor. I. L excepted 
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excepted in the Statute for the Amendment of 
the Law, but held well and aided by the Jury 
Act, and Stat. 5 Geo, 1. French qui tam, 7 
Wiltſhire, H. 1x Geo. 2. B. R. 

Since our Author wrote, there has been a 
great Altetation in the Law, as to Jurors, for 
by the Statute 3 Geo. 2. cop. 25. for the better 
Regulation of Jurors, it is enacted, * That the 
Perſon or Perſons, required by a Statute made 
Liſts of Ju- the Seventh and Eighth Years of the Reign 
rors qualified Of his late Majeſty King William the Third, 
according to * intitled, An AT for the Eaſe of Jurors, 
the AR 7& © and better regulating of Juries,] and by a 
8 V. 3. * Chuſe in another Act, made in the third and 

© fourth Years of the Reign of the late Queen 
and 3&4 Anne [intitled, An At for making perpetual 
Ann, an Aft for the more eaſy Recovery of ſmall 

* Tithes; and allo an A& for the more eaſy 

obtaining Partition of Lands in Coparcenary, 

* Foint-Tenancy, and Tenancy in Common; and 

< alſo for making more effectual and amendisy 

* ſeveral Afs relating to the Return of Jurors, 

to give in, or who are by Virtue of this 

Act to make up true Liſts in Writing of 

the Names of Perſons qualified to ſerve on 

« Juries, in order to aſſiſt them to complete © wh 

* tuch Liſts, purſuant to the Intent of the ſaid © ſha] 

* Act, ſhall (upon Requeſt by him or them «© of « 

* made to any Pariſh Officer or Officers, who © fon 
© ſhall have in his or their Cuſtody any of the ons 
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Rates for the Poor or Land-Tax, in loch Pa- * upo 
riſh or Place) have free Liberty to inſpect IM © con 


i ſuch Rates, and take from thence the Name qua 

from the or Names of ſuch Freeholders, Copyholders, I * Nat 

res in each or other Perſons qualified to ſerve on Juries, in ſt 
I , 


dwelling within their reſpective Pariſhes ot the 
Precincts, for which ſuch Liſt is to be given for 
3 um 
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in and returned, purſuant to the ſaid Acts; 

and ſhall yearly and every Year, twenty and yearly 

Days at leaſt before the Feaſt of Saint Mi- — - 4 

« chael the Archangel, upon two or more Sun- 83 

« days, fix upon the Door of the Church, Cha- 

« pel, and every other publick Place of reli- 

« gious Worſhip, within their reſpective Pre- 

cincts, a true and exact Liſt of all ſuch Per- 

« ſons intended to be returned to the Quarter- 

« Seſſions of the Peace, as qualified to ſerve on 

Juries, purſuant to the Directions of the ſaid 

Act, and leave at the ſame Time a Duplicate 

« of ſuch Liſt with a Church- warden, Chapel- 

« warden, or Overſeer of the Poor of the ſaid 

« Pariſh or Place, to be peruſed by the Pa- 

« riſhioners without Fee or Reward, to the 

End that Notice may be given of Perſons ſo 

« qualified, who are omitted, or of Perſons in- 

« ſerted by Miſtake, who ought to be omitted Perſons not 

© out of ſuch Liſts; and if any Perſon or Per- qualified may 

« ſons, not being qualified to ſerve on Juries, de relieved at 

« ſhall find his or their Name or Names men- — 

© tioned in ſuch Liſt, and the Perſon or Per- : 

© ſons required to make ſuch Liſt ſhall refuſe to 

© omit him or them, or think it doubtful 

© whether he or they ought to be omitted, it 

© ſhall and may be lawful to and for the Juſtices 

© of the Peace for the County, Riding, or Divi- 

* lion, at their reſpective General Quarter-Seſſi- 

* ons, to which the ſaid Liſts ſhall be fo returned, 

© upon Satisfaction from the Oath of the Party, 

* complaining, or other Proof, that he 1s not 

* qualified to ſerve on Juries, to order his or their 

Name or Names to be ſtruck out, or omitted 

in ſuch Liſt, when the ſame ſhall be entred in 

the Book to be kept by the Clerk of the Peace 

for that Purpoſe, purſuant to the ſaid Act. ; 
LY "IL 
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Wilfully o- F. 2. It is further enacted, That if any Perſon 50 
— % or Perſons, required by the ſaid Acts to return : n 
wrong Per- or give in, or by Virtue of this Act to make Ne 
ſons, forfeits up any ſuch Liſt, or concerned therein, ſhall C 
20 5 for every 6 wilfully omit, out of any ſuch Liſt, any Per- i { 
45 — * * © ſon or Perſons, whoſe Name or Names ought ; of 
. m to be inſerted, or ſhall wiltully inſert any Per. ; 0 
* ſon or Perſons, who ought to be omitted, or g th 
fhall take any Money or other Reward for omi ke 
* ting or inſerting any Perſon whatſoever; he or 1 
* they ſo offending ſhall, for every Perſon ſo : Q 
* omitted or inſerted in ſuch Liſt, contrary to the | de 
„Meaning of this Act, forfeit the Sum of il . Pe 
twenty Shillings for every ſuch Offence, upon 2 
Conviction before one or more Juſtice ot 0, 
Juſtices of the Peace of the County, Riding f ri 
© or Diviſion, where ſuch Offender ſhall dwell, 7 
upon the Confeſſion of the Offender, or Proof : os 
by one or more credible Witneſs or Wit— Ap 
© neſſes on Oath 3 one Half thereof to be paid of 
* to the Informer, and the other - Half to the ; oy 
Poor of ſuch Pariſh or Place, for which the * 
« faid Lift is returned; and in caſe ſuch Pe- the 
* nalty ſhall not be paid within five Days after > 
* ſuch Conviction, the ſame ſhall be levied by 5 
Diſtreſs and Sale of the Offender's Goods, : Par 
by Warrant or Warrants from one or more il . © 
* Juſtice or Juſtices of the Peace, returning the oy 
© Overplus, if any there be; and the faid Ju- — 
< ſtice or Juſtices, before whom ſuch Perfon TY 
< ſhall be convicted of ſuch Offence, ſhall, in .  * 
Writing under their Hands, certify the ſame a ay 
* to the Juſtices at their next General Quarter- ; * 
« Seſſions, which ſhall be held for the County, . pal 
© in which the Perſon or Perſons ſo omitted or | ny 
ry 


inſerted ſhall dwell, which Juſtices ſhall he © AR; 
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Xe rect the Clerk of the Peace for the Time be- 
My © ing to inſert or ſtrike out the Name or Names 
ke * of ſuch Perſon or Perſons, as ſhall by ſuch 
al | Fat. ay" 4 to have been omitted or in- 
1 ſerted in ſuch Liſts, contrary to the Meanin 
oht * of this Act; and Duplicates of the ſaid Lifts emo 
A * when delivered in at the Quarter. Seſſions of tranſmitted 10 
a © the Peace, and entred in ſuch Book, to be be Sheriff, 
* * kept by the Clerk of the Peace for that Pur- 
5a. © poſe, ſhall, during the Continuance of ſuch 
10 * Quarter-Sefſions, or within ten Days after, be 
1 delivered or tranſmitted by the Clerk of the 
70 Peace to the Sheriff of each reſpective County, 
pon dor his Under- Sheriff, in order for his returning 
* * of Jurics out of the ſaid Liſts; and ſuch She- 
"0 "riff or Under- Sheriff ſhall immediately take 
"al * care, that the Names of the Perſons contained 
wad In ſuch Duplicates, ſhall be faithfully entred 
Wit. | alphabetically, with their Addirions and Places by the Clerk 
paid i of Abode, in ſome Book or Books to be kept of the Peace, 
the by him or them for that Purpoſe z and that 22 Fain of 
* ' every Clerk of the Peace neglecting his Duty " 
pe- : therein, ſhall forfeit the Sum of twenty 
ahve Pounds to ſuch Perſon or Perſons as ſhall in- 
g by form or proſecute for the ſame, until the 
00ds, | Party be thereof convicted upon an Indict- 
moe . went before the Juſtices of the Peace, at any 
g the | General Quarter-Seſſions of the Peace to be 
9 hoiden for the ſame County, Riding, Divi- 
a bon, or Precinct. 
11, in Ml. And it is further enacted, That in caſe Sheriff, &c. 
ſame 8 any Sheriff, or Under-Sheriff, Bailiff, OF o- returning any 
arcer- il, ther Officer, to whom the Return of Juries Nerſon whoſe 
unt, hall belong, ſnall ſummon and return any x SINE 
ed þ Perſon or Perſons to ſerve on any Jury, in e 1 
1 di- % Cauſe to be tried before the Juſtices of ; 
ret Ml Aſſize, or Niſ prius, or Judges of the ſaid 
L 3 * Great 
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Great Seſſions, or the Judge or Judges of the 
5 Seſſions for the ſaid Counties Palatine, whoſe 
Name is not inſerted in the Duplicates ſo 
delivered or tranſmitted to him or them by 
* ſuch Clerk of the Peace, if any ſuch Duplicate 
or Clerk of © ſhall be delivered or tranſmitted; or if any 
Aſſize record- © Clerk of Aſſize, Judge's Aſſociate, or other 
— opes- Officer, ſpall record the Appearance of any 
the Party did * * Perſon ſo ſummoned and returned as afore. 
pot appear, to ſaid, who did not really and truly appear, 
be fined. © then and in ſuch Caſe any Judge or Juſtice of 
* Aſſize or Niſi prius, or Judge or Judges of the 
* ſaid Great Seſſions, or the Judge or Judges of 
the Seſſions for the ſaid Counties Palatine, 
* ſhall and may, upon Examination, in a ſum- 
mary Way, ſet ſuch Fine or Fines upon ſuch 
Sheriff, or Under-Sheriff, Clerk of the Aſſize, 
+ Judge's Aſſociate, or other Officer, for every 
* ſuch Perſon ſo ſummoned and returned as afore- 
* ſaid; and for every Perſon, whoſe Appearance 
«© ſhall be ſo faiſly recorded, as the ſaid Judge 
dor Juſtice of Aſſze, Niſi prius, or of the ſaid 
« Great Seſſions, or the Judge or Judges of the 
+ + Seſſions for the ſaid 8 Palatine, ſhall 
* think meer, not exceeding ten Pounds, and 

* not leſs than forty Shillings. 
And for preventing A buſes by Sheriffs, Un- 
* der-Sheriffs, Bailiffs, or other Officers concerned 
* inthe ſummoning or returning of Jurors, it is en- 
Jaftices of Aſ-.* acted, That no Perſons ſhall be returned as Ju- 
ſize, &c. - mp rors to ſerve on Trials at any Afizes, or Nj 
fine — prius, or at the ſaid Great Seſſions, or at the 
—— 2 © Seffions for the ſaid Counties Palatine, who 
regularly. * have ſerved within the Space of one Year be- 
I fore in the County of Rutland, of four Years 
in the County of Fork, or of two Years before 


* in any other County, not being a County of 
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a City or Town; and if any ſuch Sheriff ſhall 
« wiltully tranſgreſs therein, any Judge or Ju- 
« ſtice of Aſſize or Ni prius, or of the laid 
Great Seſſions, or the Judge or Judges of the 
« Seſſions for the ſaid Counties Palatine, may, 
and is hereby required on Examination and 
Proof of ſuch Offence, in a ſummary way, to 
* ſet a Fine or Fines upon every ſuch Offender, 
© as he ſhall think meer, not exceeding five 
* Pounds for any one Offence. (a) 


* Ir is further enacted, That the Sheriff, Un- Sheriff, &c. to, 


enter the 

Names of 
4 87 e thoſe who 
* to Lime emer or regiſter in a Book to be kept have ſerved : 


* der-Sheriff, or other Officer, to whom the 
Return of Juries ſhall belong, ſhall from Time 


for that Purpoſe, the Names of ſuch Perſons 
* as ſhall be fummoned, and ſhall ſerve as Ju- 
* rors on Trials at any Aſſizes, or Nift prius, or 
in the ſaid Courts of Great Seſſions, or Seſſi- 
* ons for the ſaid Counties Palatine, together 
* with their Additions and Places of Abode al- 
* phabetically, and alſo the Times of their Ser- 
* vicesz and every Perſon fo ſummoned and at- 
* tending, or ſerving as aforeſaid, ſhall (upon 
* Application by him made to ſuch Sheriff, Un- 
* der-Shetiff, or other Officer) have a Certifi- 
* cate teſtifying ſuch his Attendance or Service 
done, which Certificate the faid Sheriff, Un- 
der-Sheriff, or other Officer, is hereby di- 
* rected and required to give without Fee or 
* Reward; and the faid Book ſhall be tranſmit- 
ted by ſuch Sheriff, Under-Sheriff, or other 
Officer, to his of their Succeſſor or Succeſſors, 
* from Time to Time.” 


(a) Note; by the 4 Geo. 2. c. 7. this Clauſe is repealed 
as to the County of Middleſex, and no Perſon to ſerve who 
has ſerved within e #avo Terms before. See this Act Poftea. 
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from ſerving. 
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© It is further enacted, That no Sheriff, Un- 
der Sheriff, Bailiff or other Officer, or Perſon 
© whatſoever, ſhall directly or indirectly take or 
© receive any Money or other. Reward, to ex- 
© cuſe any Perſon from ſerving, or being ſum- 
© moned to ſerve on Juries, or under that Co- 
Jour or Pretence, and that no Bailiff or other 
Officer appointed by any Sheriff or Under- 
Sheriff to ſummon Juries, ſhall ſummon any 
* Perſon to ſerve thereon, other than ſuch, whoſe 
Name is ſpecified in a Mandate ſigned by ſuch 
Sheriff or Under-Sheriff, and directed to ſuch 
* Bailiff or other Officer; and if any Sheriff, Un- 
der- Sheriff, Bailiff or other Officer, ſhall wil- 
* fully trangreſs in any the Caſes aforeſaid, any 
Judge or Juſtice of Aſſize, Ni prius or Great 
* Seſſions aforeſaid, or the Judge or Judges of 
« the Seſſions for the ſaid Counties Palatine, may 
and is hereby required on Examination and 
* Proof of ſuch Offence, in a ſummary Way, 
* toſeta Fine or Fines upon any Perſon or Per- 
* ſons ſo offending, as he ſhall think meet, not 
* exceeding ten Pounds, according to the Na- 
* ture of the Offence? 

And whereas by the ſaid Ad 7 & 8W. 3. and 
by the 3 & 4 Ann. all Conſtables, Tythingmen and 
Headbcroughs, are obliged to give in true Lifts at 
the reſpefiive Quarter Seſſions of the Peace bolden 


for each County, Riding or Diviſion, of the Names 


and Places of all Perſons within their reſpective 


Precinbis or Places, qualified to ſerve on Juries, 


to the Juſtices of Peace in open Court; which bath 


by Experience been found inconvenient and expen-' 
ve to ſeveral Conſtables, Tythingmen and Head- 


boroughs, ſuch Quarter Seſſions being often held at 
@ great Diſtance from their Abode; For Remedy 
whereof 
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whereof it is enacted, That from and after the Conſtables, 


« ſaid firſt Day of September one thouſand ſeven 
hundred and thirty, it ſhall be lawful and ſuf- 


and compleated ſuch Lifts of Perſons qualified 
to ſerve on Juries for their reſpective Pariſhes 
© or Precincts, according to the Manner direc- 
ted by the before mentioned Acts, and this 
« preſent Act, to ſubſcribe the ſame in the Pre- 
© {ence of one or more Juſtice or Juſtices of the 
Peace for each reſpective County or Place, 
and alſo at the ſame Time to atteſt the Truth 
of ſuch Liſts upon Oath to the beſt of their 
Knowledge or Belief, which Oath ſuch Juſtice 
or Juſtices reſpectively are hereby impowered 
© and required to adminiſter ; and the ſaid Liſts 
© ſhall (being firſt ſigned by the ſaid Juſtices re- 
© ſpectively, before whom the ſame ſhall be at- 
© teſted on Oath, and ſubſcribed as aforeſaid) 
be delivered by the ſaid Conſtables, Tithing- 
men or Headbaroughs, to the Chief or High 
* Conſtables of the Hundreds or Divifions where- 
* unto the ſame ſhall reſpectively belong, who 
* are hereby directed and required to deliver in 
* ſuch Liſts to the Juſtices of the Peace for the 
County, Riding or Diviſion, at their reſpec- 
* tive General Quarter-Seſſions in open Court, 
© atteſling at the ſame Time upon Oath their 
* Receipt of ſuch Liſts from the Conſtables, 
* Tithingmen or Headboroughs reſpectively, 
* and thatno Alteration hath been therein made 
* ſince their Receipt thereof; and the faid Liſts, 
* ſo delivered in and atteſted, ſhall be deemed 
* as effeCtual as it they had been delivered in 
* by the Conſtables, Tithingmen, or Headbo- 


* roughs, for their reſpective Pariſhes or Pre- 
t cincts,? And 


c. to ſub- 
ſcribe their 
N 1 Liſts before 
« ficient for all or any Conſtables, Tithingmen, juſtices, on 


or Headboroughs, after they ſhall have made Oatb, Oc. 
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And it is alſo further enacted, That from 


on Return of and after the twenty-fifth Day of December 


Writs of Ve. 


nire facias to 


one thouſand ſeven hundred and thirty, every 


annex a Pavel Sheriff, or other Officer, to whom the Re- 
of Jurors, &c. turn of the Yenire facias juratores, or other 


© Proceſs for the Trial of Cauſes before Juſtices 
of Aſſize, or Nj/i prius, in any County in Exg- 
land, doth or ſhall belong, ſhall, upon his Re- 
turn of every ſuch Writ of Venire facias (unleſs 
in Cauſes intended to be tried at Bar, or in 
Caſes where a ſpecial Jury ſhall, be ſtruck by 
Order or Rule of Court) annex a Panel to the 
ſaid Writ, containing the Chriſtian and Sur- 
names, Additions, and Places of Abode, of 
a competent Number of Jurors, named in ſuch 
Liſts as qualified to ſerve on Jurics, the Names 
of the ſame Perſons to be inſerted in the Pa- 
nel annexed to every Venire facias, for the 
Trial of all Iſſues at the ſame Aſſizes in each 
reſpective County; which Number of Jurors 
ſhall not be leſs than forty-eight in any County, 
nor more than ſeventy-two, without Diree- 
tion of the Judges appointed to go the Circuir, 
and fit as Judges of Aſſize, or Niſi prius, in 
ſuch County, or one of them, who are reſpec- 
tively hereby impowered and required, if he 
or they ſee Cauſe, by Order under his or their 
reſpective Hand or Hands, to direct a greater 
or leſſer Number, and then ſuch Number as 
ſhall be ſo directed ſhall be the Number to 
* ſerve on ſuch Jury; and that the Writs of Ha- 
beas Corpora juratorum, or Diſtringas, ſubſe- 
quent to ſuch Writ of Venire facias juratores, 
need not have inſerted in the Bodies of ſuch 
reſpective Writs the Names of all the Perſons 
contained in ſuch Panel; but it ſhall be ſuM- 
cient to inſert in this Mandatory Part of ſuch 
| * Wrus 
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« Writs reſpectively, Corpora ſeparalium per ſo- 
* narum in panello buic brevi annexo nominatarum, 
* or Words of the like Import, and to annex 
to ſuch Writs reſpectively, Panels containing 
the ſame Names as were returned in the Panel 
to ſuch Venire facias, with their Additions and 
Places of Abode, that the Parties concerned 
in any ſuch Trials may have timely Notice of 
the Jurors, who are to ſerve at the next Aſ- 
ſizes, in order to make their Challenges to 
chem, if there be Cauſe; and that for the ma- 
king the Returns and Panels aforefaid, and an- 
nexing the ſame to the reſpective Writs, no 
other Fee or Fees ſhall be taken, than what 
are now allowed by Law to be taken, for the 
Return of the like Writs and Panels annexed 
to the ſame; and that the Perſons named in 
ſuch Panels ſhall be ſummoned to ſerve on Ju- 
ries at the then next Aſſizes or Seſſions of Ni 
prius, for the reſpective Counties to be named 
in ſuch Writs, and no other.“ 
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And it is enacted, That every Sheriff, or Return of Ju- 


for the Trial of Cauſes in the Court of Grand 
Seſſions in any County of Fats do or ſhall 
belong, ſhall, at leaſt eight Days before every 
Grand Seſſions, ſummon a competent Num- 
ber of Perſons qualified to ſerve on Juries, out 
of every Hundred and Commote within every 
ſuch County, ſo as ſuch Number be nor leſs 
than ten, or more than fifteen, withour the 
Directions of the Judge or Judges of the Grand 
Seſſions held for ſuch County, who is and are 
hereby impowered, if he or they ſhall ſee 
* Caufe, by Rule or Order of Court, to direct 
* a greater or leſſer Number to be ſummoned 
* out of every fuch Hundred and Commote re- 

| N © ſpectively; 


K A * * * A * 


other Officer, to whom the Return of Juries rors in Wales; 


hn 


1156 


and Counties 
Palatine of 
Cheſter, Lan- 
caſter and 
Durham. 
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ſpectively; and that the ſaid Officer and Offi. 
cers, who ſhall ſummon ſuch Perſons, ſhall 
return a Liſt containing the Chriſtian and Sur. 
names, Additions and Places of Abode, of 
the Perſons ſo ſummoned to ſerve on Juries, 
the-firſt Court of the ſecond Day of every 
Grand Seſſions; and that the Perſons ſo ſum. 
moned, or a competent Number of them, as 
the Judge or Judges of ſuch Grand Seſſions 
ſhall direct, and no other, ſhall be named in 
every Panel to be annexed to every Writ of 
Venire facias juralores, Habeas Corpora jura- 
torum, and Diſtringas, that ſhall be iſſued our 
and returnable for the Trial of Cauſes in ſuch 
Grand Sefſions. 

And it is furcher enacted, That every She- 
riff or other Officer, to whom the Return of 
the Venire facias juratores, or other Proceſs 
for the Trial of Cauſes before the Juſtices of 
the Courts or Seſſions to be held for the 
Counties Palatine of Cheſter, Lancaſter or 
Durham, doth belong, ſhall, fourteen Days 
at the leaſt before the ſaid Courts or Seſſions 
ſliall reſpectively be held, ſummon a compe- 


tent Number of Perſons qualified to ſerve on 


Juries, ſo as ſuch Number be not leſs than 
forty-eight, nor more than ſeventy-two, with- 
out the Direction of the Judge or Judges of 
the Courts or Scſſions to be held for ſuch 
Counties Palatine reſpectively, and ſhall, eight 
Days at leaſt before ſuch Courts or . Seſſions 
ſhall reſpectively be held, make or cauſe a 


Liſt to be made of the Perſons fo ſummoned 


to ſerve on Juries, containing their Chriſtian 
and Surnames, Additions and Places of A bode; 
and the Liſt ſo made ſhall forthwith be pub- 
lickly hung up in the Sheriff's Office, to be 

inſpected 
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inſpected and read by any Perſon or Perſons 
vhatſoever; and that the Perſons named in 
« ſuch Liſt, and no other, ſhall be ſummoned 
to ſerve on Juries at the next Courts or Seſ- 
* fions to be held for the ſaid reſpective Coun- 
© ties Palatine; and the ſaid Sheriff, or other 


Officer, is hereby required to return ſuch Liſt i 
on the firſt Day of the Court or Seſſions to be | 
held for the ſaid Counties Palatine reſpeCtively; + 
and the Perſons ſo ſummoned, or a compe- 
tent Number of them, as the Judge or Judges 
of ſuch Courts or Seſſions reſpectively ſhall 

direct, and no other, ſhall be named in every 

Panel, to be annexed to every Writ of Venire 

« factas juratores, Habeas corpora juratorum and 

* Diſtringas, that ſhall be iſſued out and return- 

. © able for the Trial of Cauſes in ſuch Courts or 

p ' « Seſſions reſpeCtively.? 

| * And it is further enacted, That the Name Names of Per- 
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J * of each and every Perſon, who ſhall be furn- ſons impanel- 
4 * moned and impanelled as aforeſaid, with his led to be writ- 
» Addition and the Place of his Abode, ſhall be — — 
3 vritten in ſeveral and diſtinct Pieces of Parch- Marſhal of the 
| ment or Paper, being all, as near as may be, Afize, and 
N * of equal Size and Bigneſs, and ſhall be deli- put in a Box 
" * vered unto the Marſhal of ſuch Judge of Aſ- — drawn, 
5 «© ſize, or Nift prius, or of the ſaid Great Seſſi- 
1 ons, or of the Seſſions for the ſaid Counties 
| * Palatine, who is to try the Cauſes in the ſaid 
4 © County, by the Under - Sheriff of the ſaid 
” County, or ſome Agent of his; and ſhall, by 
4 Direction and Care of ſuch Marſhal be rolled 

© up all, as near as may be, in the ſame Man- 
. * ner, and put together in a Box or Glaſs, to 

y be provided for that Purpoſe; and when any 
* Cauſe ſhall be brought on to be tried, ſome 
c 


indifferent Perſon, by Direction of the Court, 
* may 
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may and ſhall in open Court draw out twelve 


of the ſaid Parchments or Papers one after an- 


other; and if any of the Perſons, whoſe Names 
ſhall be fo drawn, ſhall not appear, or be chal. 
lenged and ſet aſide, then ſuch further Num- 
ber, until twelve Perſons be drawn who ſhall 
appear, and after all Cauſes of Challenge ſhall 
be allowed as fair and indifferent; and the 
ſaid twelve Perſons ſo firſt drawn, and appear. 
ing and approved as indifferent, their Names 
being marked in the Panel, and they being 
ſworn ſhall be the Jury to try the ſaid Cauſe; 
and the Names of the Perſons ſo drawn and 
ſworn ſhall be kept apart by themſelves in ſome 
other Box or Glaſs to be kept for that Purpoſe, 
till ſuch Jury ſhall have given in their Verdict, 
and the ſame is recorded, or until ſuch Jury 
ſhall, by Conſent of the Parties, or Leave of 
the Court, be diſcharged ; and then the ſame 

Names ſhall be rolled up again, and returned 
to the former Box or Glaſs, there to be kept 
with the other Names remaining at that Time 
undrawn, and ſo 7oties quoties, as long as any 
Cauſe remains then to be tried. 

Provided always, That if any Cauſe ſhall 
be brought on to be tried in any of the faid 
Courts reſpectively, before the Jury in any 
other Cauſe ſhall have brought in their Ver- 
dict, or be diſcharged, it ſhall and may be 
lawful for the Court to order twelve of the 
Reſidue of the ſaid Parchments or Papers, not 
containing the Names of any of the Jurors, who 
ſhall not have fo brought in their Verdict, or 
be diſcharged, to be drawn in ſuch Manner as 
is aforeſaid, for the Trial of the Cauſe, which 
ſhall be ſo brought on to be cried. 


And 
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And it is further enated, That every Per- Penalty on 
« ſon or Perfons, whoſe Name. or Names ſhall Defaulters. 


* be ſodrawn as aforeſaid, and who ſhall not ap- 
« pear after being openly called three Times, 
upon Oath made by ſome credible Perſon that 
* ſuch Perſon ſo making Default had been law- 
fully ſummoned, ſhall forfeit and pay for every 
Default in not appearing upon Call, as afore- 
« ſaid (unleſs ſome reafonable Cauſe of his Ab- 
« ſence be proved by Oath or Affidavit, to the 
Satisfaction of the Judge, who ſits to try the 
« ſaid Cauſe) ſuch Fine or Fines not exceedin 
* the Sum of five Pounds, and not leſs than forty 
* Shillings, as the ſaid Judge ſhall think rea- 
© ſonable to inflict or aſſeſs, for ſuch Default. 


* Provided always, That where a View (a) Method in 
« ſhall be allowed in any Cauſe, that in ſuch Caſe caſe of View. 


« ſix of the Jurors named in ſuch Panel, or more, 
« who ſhall be mutually conſented to by the Par- 
ties or their Agents on both Sides, or if they 

cannot agree, ſhall be named by the proper 
Officer of the teſpective Courts of King's Bench, 
Common Pleas, Exchequer, at Weſtminſter, or 
the Grand Seſſion in Wales, and the ſaid Coun- 
ties Palatine, for the Caules in their reſpective 
* Courts, or if need be, by a Judge of the re- 
ſpective Courts where the Cauſe is depending, 
© or by the Judge or Judges before whom the 
* Cauſe ſhall be brought on to Trial reſpectively, 
© ſhall have the View, and ſhall be firſt ſworn, 
* or ſuch of them, as appear upon the Jury to 
* try the ſaid Cauſe, before any Drawing, as 
© aforeſaid, and fo many only ſhall be drawn to 
© be added to the Viewers who appear, as ſhall, 


(a) Note; that a Juror withdrawn in order to a View 
may be ſworn on the Jury afterwards. 1 Ser. 70. 


after 
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In Trials of 
Iſſues at Veſt- 
minſter, on 
Motion of 
Parties, 
Judges may 
order a ſpe- 

_ cial Jury. 
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Of the. Viſne, or Place 


after all Defaulters and Challengers allowed, 
make up the Number of twelve to be ſworn 
for the Trial of ſuch Cauſe,” | 

* And whereas ſome Doubt hath been conceiy. 
ed touching the Power of his Majeſty's Courts 
of Law at Weſtminſter, to appoint Juries to be 
ſtruck before the Clerk of the Crown, Maſter 
of the Office, Prothonotaries, or other proper 
Officer of ſuch reſpective Courts, for the Trial 
of Iſſues depending in the ſaid Courts, without 
the Conſent of the Proſecutor or Parties concern- 
ed in the Proſecution or Suit then depending, 
unleſs ſuch Iſſues are to be tried at the Bar of the 
ſame Courts; It is declared and enacted by the 
Authority aforeſaid, That it ſhall and may be 
lawful to and for his Majeſty's Courts of King's 
Bench, Common Pleas and Exchequer, at Weſt- 
minſter, reſpectively, upon Motion made on 
Behalf of his Majeſty his Heirs or Succeſſors, 
or on the Motion of any Proſecutor or Defen- 
dant in any Indictment or information for any 
Miſdemeanor or Information in the Nature of 
a Quo Warranto, depending or to be brought 
or proſecuted in the ſaid Court of King's Bench, 
or in any Information depending or to be 
brought or proſecuted in the ſaid Court of Ex- 
chequer, or on the Motion of any Plaintiff or 
Plaintiffs, Defendant or Defendants in any 
Action, Cauſe or Suit whatſoever, depending 
or to be brought and carried on in the ſame 
Courts of King*s Bench, Common Pleas and Ex- 
chequer, or in any of them; and the ſaid Couris 
are hereby reſpectively authorized and requi- 
red upon Motion as aforeſaid, in any of the 
Caſes before mentioned, to order and appoint 


a Jury to be ſtruck, before the proper Officer 


of each reſpective Court, for the Trial of any 
Iſſue 


ch. g. 


© ſtriking ſuch Jury, and ſhall not have any 


ww - 
iT 
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© Iſſue joined in any of the ſaid Caſes, and tria- 

© ble by a Jury of twelve Men, in ſuch Man- 

© ner as ſpecial Juries have been and are uſually 

« {truck in ſuch Courts reſpectively, upon Trials 

at Bar had in the ſaid Courts; which ſaid Jury 

* ſo ſtruck as aforeſaid, ſhall be the Jury re- 

turned for the Trial of the ſaid Iſſue. 

And it is enacted, That the Perſon or Party, Perſon apply- 

© who ſhall apply for ſuch Jury to be ſtruck as ing for ſuch 

« aforeſaid, "ſhall bear and pay the Fees for the Jury, TOP 


* Allowance for the ſame, upon Taxation of 
« Colts.? 

Provided always, and ** thereby further — . 
* enaſted, That where any ſpecial Jury ſhall be Juries in Cities 
ordered by Rule of any of the. ſaid dan a "4 ao 
be ſtruck by the proper Officer of ſuch Court, taken out of 
* in the Manner aforeſaid, in any Cauſe ariſing Liſts of Per- 
in any City, or County of a City or Town, {ons qualified, 
the Sheriff or Sheriffs, or Under-Sheriff of ſuch 
City, or County of a City or Town, ſhall be 
ordered by ſuch Rule to bring, or cauſe to be 
brought before the ſaid Officer, the Books or 


© Lifts of Perſons qualified to ſerve on Juries 


* within the ſame, out of which Juries ought to 
© be returned by ſuch Sheriff or Sheriffs, in like 
* Manner, as the Freeholders Book hath been 
* uſually ordered to be brought, in order to che 
* ſtriking of Juries for Trials at the Bar, in 
* Cauſes arifing_in Counties at large; and in 
* every ſuch Caſe the Jury ſhall be taken and 
* ſtruck out of ſuch Books or Liſts reſpec- 
* tively.“ | 
And it is enacted, That any Perſon or Per- Who are qua: 
* ſons, having any Eſtate in Poſſeſſion in Land, liſied to be in- 
in their own Right, of the yearly Value of ferted in the 
twenty Pounds or upwards, over and above 
Vor. I. M * the 


— 
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© the reſerved Rent payable thereout, ſuch Lands 


© being held by Leaſe or Leaſes for the abſolute 
© Term of five hundred. Years, or more, or for 
© ninety-nine. Years, or any other, Term, de- 


© tern1wable on one or more Life or Lives, the 
Names of every ſuch. Perſon or Perſons ſhall 


© and may, and are hereby directed and requi- 


red to be inſerted in the reſpective Liſts as afore- 


© ſaid, in order to their being inſerted in the 


© Freeholders Book; and the Perſons appointed 


© to make ſuch Lifts are hereby directed to, in- 


* ſerr them accordingly z and ſuch Leaſcholder 


or Leaſcholders {hall and may be ſummoged 


or impanelled to ſerve on Juries,: in like Man- 


ner as Freeholders may be ſummoned and im- 


* panelled by Virtue of this, . or, any other Ad 


N Or Acts of Parliament for that Pur poſe, and 


or to ſerve in 
London. 


{ to 


| REA be ſubject to the like Penalties for Non: ap- 


© pearance ; any Law, Statute, Uſe, or Cuſtem 
c to the contrary notwithſtanding.” * 
And it is further enacted, That the Sheriff 
© of the City of London, for the Time being, 
© ſhall not impane] or teturn any Perſon or Per; 
* ſons, to try any Iſſue joined in any of his Ma, 

* jelty's Courts of King's Bench, -Common, Pleas 
© and Exchequer, or to be or ſerve on any Jury 
© at the Seſſions of Oyer and Ter miner, Gaol; 
Delivery, or Seſſions of che Peace, to be had 
w or held for the ſaid Ciiy of, Landon, who ſhall 
ot be an Houſholder withiry the faid Cuy, 
ad have Lands Tenements, ot perſonal Eftate 
e Value of one hundred Pounds; and the 
* ſame Matter and Cauſe alledged by Way of 
Challenge, and fo found, Chal be taken and 
admitted as a principal Challenge, and the Per- 
ſon or Perſons ſo challenged, ſhall and may be 
examined on Oath of the Truth of the ſaid 
C_ ' And 


. 
3 —_— 4 


* 
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Ch. 8. from thence the Jury ſhall come, _ 
- © Ard ie is furcher enacted, Tharithe Sheriffs, | 


Mr © or other Officers, to whom che returning of 

e- Juries doth or (hall belong, for: any County, 

he City, or: Place teſpectively, ſhall not impane! 
all « 6r rerurn any Perfon' or Perſons to ſerve on Return of Jus 
U any Jury for the Trial of any Capital Offence; ries im Capital 
e- * who, at the Time of ſuch Return, would not t Caſes, 

be be qualified in ſueh reſpective County, City, 

ed * or Place, to ſerve as Jurors in Civil Cauſes for 

in- that Purpoſe; and the ſame Matter aud Cauſe 

ler * alledged- by Way of Challenge, and ſo found, 

ed © ſhall be mined: and taken as a princip al 

an- © Challenge, and the Perſon or Perſons ſo chal- 

Me lenged ſhall and may be examined on Omtvof 

\& * the Truth of the ſaid: Matter.“ * 

ng This Act Was made perpetuat by Stat. 6 Ger: 

apr 2.C. 37+ hy A 

om And by . 4 Geo. 2. c. 7. It is RL HEY After 1 May 
1 That from and after the firſt Dey of- Ady in 1731. Clauſe 
ifts the Year of our Lord one thouſand ſeven hun- in the Jury 

| © dred and thirty one, the fdurth᷑ Section of the 3 ora 


* ſaid Act, or any Part thereof, ſhall not extend %. 
dor be cbnſtibed' to extelid to the County of 
Midaleſex. 
Provided always, and it is euacted by the A: 
© thority aforefaid, That no Perſon ſhall! be re- None to be. 
© turned to ſerve as a Juror at any Seſſion oh fene ; who 
© Nift prius in the County of. Middle, Who 3 
has been returned to ſerve as a Juror at any two Terms 
* ſuch: Seſſion of M. prius in the ſaid Countys preceding, 
in the two Terms or Vacations next immedi- 
* ately preceding, under ſuch Penalty upon the 
Sheriff, Under-Sheriff, Bailiff or other Offi- 
cer employed or concerned in the ſummoning 
* or returning of Jurors in the ſaid County of 
* Middleſex, as might have been inflifted upon 
* them, or any of them, for an 7 Offence againſt 
the ſaid recited Clauſe,” 
M 2 * And 
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Leaſeholderss, And whereas by the very frequent Occa- 
_ =_ m-< ſions there are for Juries in the County of 
Petro © Middleſex, and by the ſmall Number of Free- 
o l. per Am. * holders, that are in the ſaid County, the She- 
ſable to ſerve © riffs of the ſaid County may be under Difficul- 
en Juries. * ties in procuring Juries to anſwer the Purpoſes 
=" © of this Act; for Remedy whereof it is en- 
© acted by the Authority aforeſaid, That all 
© Leaſcholders-upon Leaſes, where the impro- 
ved Rents or Value ſhall amount to fifty 
© Pounds, or upwards, per Annum, over and 
© above all Ground-Rents, or other Reſerva- 
tions, payable by Virtue of the ſaid Leaſes, 
+ ſhall be liable and obliged to ſerve upon Ju- 
* ries, when they ſhall be legally ſummoned for 
that Purpoſe; any Thing in this or any for- 

mer Act to the contrary notwithſtanding. 
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1 Iaſt. 155.4. V OU have already ſeen of what Viſne the 
156. Ju] Jury ought co be: The next Thing to be 
Challenges. © ' conſidered is concerning Challenges. 

| Challenge is a Word common, as well to the 
Engliſh as to the French, and ſometimes ſigni- 

fieth to claim, and the Latin Word is Vindi- 

care; ſometimes in Reſpe& of Revenge, to 
challenge into the Field, and then it is called 

in Latin, Vindicare or provocare; ſometimes in 
Reſpect of Partiality or Inſufficiency, to chal- 


N. One challenged ſworn as a Tales-Man, ill, Str. 
O. | 
15 


2 
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| lenge in Court Perſons returned on a Jury. 1 
And ſeeing there is no proper Latin Word to | 
Aenify this particular Kind of Challenge, they i 


have framed a Word anciently written Chalum- | | 
niare, and Columpniare, and Calumpniare, and = 
now Written Calumniare, and hath no Affinity „ 
with the Verb Calumnior, or Calumnia, which 1 
is derived of that, for that is of a quite other 5 
Senſe, ſignifying a falſe Accuſer; and in that 
Senſe Bracton uſeth Calumniator, to be a falſe Cr. 
Accuſer : But it is derived of the old Word 
Caloir or Chaloir, which in one Signification is 
to care for, or foreſee, And for that to chal- 
lenge Jurors, is the Mean to care for, or fore- 
ſee, that an indifferent Trial be had, it is called 
Calumniare, to challenge, that is, to except 
againſt them that are returned to be Jurors, and 
this is 1ts proper Signification, But ſometimes 
a Summons, Summonitio, is ſaid to be Calumni- 
ata, and a Count to be challenged, bur this is 
improperly, And foraſmuch as Mens Lives, 
Fames, Lands and Goods, are to be tried by 
Jurors, it is moſt neceſſary that they be Omni 
exceptione majores; and therefore I will handle 

this Matter more largely. 
the A Challenge to the Jurors is twofold, either 1. 
be to the Array, or to the Polls: To the Array Challenge is 
of the principal Panel, and to the Array of *. fold. 


the the Tales. And herein you ſhall underſtand +, the Array. 
= that the Jurors Names are ranked in the Pa- | 

Malt nel one under another, which Order or Rank- 

13 ing the Jury, is called the Array, and the Verb, 


10 array the Jury, and ſo we ſay in common 
Speech Battail Array, for the Order of the Army. 
Battail. And this Array we call Arraiamen- 
"A tum, to make the Array, Arraiare, derived of 
5 the French Word Arroier ; ſo as to challenge 
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the Array af the Panel, is at once to challenge 
or, except againſt all che Perſons ſo arrayed or 
impanelled, in Reſpect of the, Partiality or De- 
fault of the Serif Coroner, or other Officer 


that made the Return. 


And it is xo be known, that there is a prin- 
ipal Cauſe of Challenge to the Array, and a 
Þ enge to the Fav, principal in Reſpect 
of Paryalify.; as Hicſt, If the Sheriff or other 


15 Gfticers he t Kindred or Affinity to the Plain- 


tif or Dete dant, if the Affinity continue. 


0 , If any one or more of the Jury be 
returnę "at the Denomination of the Party, 
laintiff or Defendant, the Whole Array ſhall 

be quaſhed. So it is, if the Sheriff return any 
one, that = be more favourable to the one than 
to the other, all the Array ſhall be quaſhed, 
Thirdly, If the Plaintiff or Detendant have an 
Action of Battery againſt the Sheriff, or the 
Sheriff . againſt, either Party, this is a good 
Cauſe of Challenge. So it the Plaintiff or De- 
fendant bave an Ad ion of Debt againſt the 
Sheriff; (but otherwiſe it is, if the Sheriff have 
an Action of Debt againſt either Party); or if 
the Sheriff have Parcel of the Land depending 
vpon the ſame Title, or if the Sheriff, or his 


Bailiff which returned the Jury, be under. the 


— 


Diſtreſs of either Party; or if the Sheriff or 
his Bailiff be either of Counſel, Attorney, Offi- 
cer in Fee, or of Robes, or Servant of either 
Party, Goſſip, or Arbitrator in the ſame Mat- 
ter, and treated thereof. And where a Subject 
may. challenge the Array for Unindifferency, 
there the King being a Party, may alſo chal- 
lenge for the ſame Cauſe, as for, Kindred, or 
that he hath Part of the Land, or the like; and 

where 
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where the Array ſhall be challenged againſt the 
King, you may read in our Books. 

Tac Challenge to the Array is, in Reſpect to 
the Cauſe of Indifferency or Default of the She- 
riff or other Officer that made the Return, and 
not in Reſpect of the Perſons returned. For if 
the Challenge to the Array be found againſt the 
Party that takes it, he ſhall yet have his parti- 
cular Challenge to the Polls; and the Reaſon 
why the Array or Panel may be challenged, is, 
becauſe the Cauſe doih not appear upon Record, 
and there is no other Way to take Advantage 
of ir, which is I kewiſe the Reaſon of challenge 
to the Polls. Vin. Trial, 224. | 
A Challenge was offered to the Array, for 
that it was made by F. S. as Sheriff of Bucks, 
who was made Sheriff in Mich, Term 1687, 
and had not taken the Oachs required by Stat. 
25 Car. 2. and fo his Office was made void; 
but it was difallowed by the Court, for he is 
de fatto Sheriff. 2 Vent. 58. 

The Defendant challenged the Array becauſe 
it was returned by J. S. as Sheriff, two Days 
after he had received his Writ of Diſcharge ; 
and the Court diſallowed the Challenge, be- 
cauſe contrary to the Record. Cro. Eliz. 369. 

In Ejectment, the Plaintiff ſuggeſteth that 
his Leſſor, the Sheriffs and Coroners were Tex 
nan's to a Dean and Chapter, whoſe Intereſt 
was concerned, and prayed the Venire facias to 
Eliſors, and had it, being confeſſed by the De- 


fendant, and the Court took it as a principal 


Challenge. Vide Hut. 24. Moor 470. Roll. Rep. 
328, Duncomb and Ingleby, Trin. 1 5 Car. 2. B. R. 

Challenging the Array of a ſpecial Jury for 
the Sheriff”s being intereſted, not a Contempt. 


2 Kr. 1000. 
3 M 4 A Prayer 


1 
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A Prayer to Eliſors in Trials at Bar may be 
at the Suit of the Defendant or Plaintiff, but 
in Niſi prius at the Prayer of the Plaintiff only; 
and per Cur?, It is a principal Challenge that 
the Plaintiff's Leſſor is Sheriff or Kindred, and 
if the Plaintiff doth not pray, &c. the Defen- 
dant may challenge the Array at the Aſſizes. 
Lord Brook's Caſe, Trin. 1657. B. R. 
It is a good Challenge to the Array, that the 
Array is made and returned by two Coroners 
only, when there are four in the County, and 
that the Writ is returned by one of the Sheriffs 
of London only. So if a Bailiff return them that 
are out of his Franchiſe, or if an Array be to 
be, of Perſons out of a Franchiſe and Guildable, 
and the Bailiff return them, for the Sheriff ought 
to make it ; and that ſome of the Panel were 
returned by the Bailiff of a Franchiſe, where 
the whole Panel is returned as Array by the 
Sheriff, this is a good Challenge to the Array, 
for otherwiſe the Parties would loſe their Chal- 
lenge to the Array made by the Bailiff, Roll, 
Tit. Trial, 636. 
By what Per- If the Defendant ſue the Writ of Habeas 
ſon. Corporas by Proviſo, at the Return, the Plaintiff 
may challenge the Array for Kindred between 
the Defendant and the Sheriff, D. 15 Eliz. 
: 319. 13. Koll. Trial, 637. | 
What Con- D. 15 Eliz. 319. The Array was quaſhed 
ſanguinity is although the Sheriff was the Ninth in Deſcent, 
luficient. and the Tenant in the ſeventh Deſcent from the 
Anceſtor of whom both deſcended, Couſin to 
the Party's Wife, although herſelf no Party. 
So if the Wife be dead, it Iſſue be alive, theſe 


are good Challenges to the Array. Ther 37. 
Roll. Trial, 637, 638. 


Alliance 
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Alliance to one Party is a good Challenge. For Affinity. 
If the Sheriff be allied at the making of the At what 
Panel, and be dead at the Challenge, yet this Time. 
is a good Challenge. It is no Challenge that 
the Sheriff became of Kin after making the 19 
Panel: Nor can the Array be challenged after 4 
a Juror is ſworn, or appear full, for it then 
comes too late. Vin. Trial, 241. a 
It is no Challenge to the Array, if all the Til 
Jurors be of Affinity. f 
It may be after a Tales prayed, for no Chal- Roll. Trial, 
lenge can be until the Jury is full. If the Sug- 644. Pl. 6. 
geſtion of Couſinage to have the Venire facias 
to the Coroners, be denied, and the Venire fa- 
cias is awarded to che Sheriff, the ſame Chal- 
lenge ſhall not be allowed to the Array, but any 
other Cauſe may be alledged, than what was 
before denied. | 
Favourably made by the Sheriff or his Bai- Por Favour. 
liff, or the Bailiff of a Franchiſe, is a good 1 Inſt. 156. 
Challenge. That the Sheriff is within the Di- Roll. Trial, 
ſtreſs of a Party, or Servant to the Plaintiff, of 638. 
the Robes of che Plaintiff, was Arbitrator for a 
eas Party, is Procurator, and Maintainer of a Party : 
tiff That the Sheriff purchaſed Part of the Land in 
Queſtion: That the Panel was made by the 
Bailiff of the Franchiſe of the other Party: 
Theſe are good Challenges to the Array. 
It is no principal Challenge that one Party is 314. 
Tenant or Servant to the Sheriff, but it is a 
good Challenge for Favour. 
It is a good Challenge to the Array, That 
the Sheriff made the Array, or put a Juror in- 
to the Panel at the Denomination of any of the nenomina- 
Parties, in Favour to them, or of their Ser- tion. 
vants, or of one intereſted, or of a Maintainer, or 
of the Counſel, or of a Procurator. 1d. 640. 


Nor 
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For Malice, 


Bid. 642. 


Ibid. 


How, and in 
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Not if Strangers by the Sheriff's Leave make 


the Panel, or it be made at the Requeſt of both 
Parties. did. pl. 13. 1 Inft. 156. 


It is a good S to the Array, that one 
of the Parties has brought an Action of Debt 
againſt the Officer that returns that Panel, or 
that there is a Difference herwixt. the Officer 
and the Party; that the Officer killed his Ser- 
vant. bid. 

But not that the Officer has Debt againſt tbe 


Party, for he may demand his Debt without 
Malice. 


An Action brought for every Debate will 


not be the Cauſe of a principal Challenge, un- 


leſs it be in ſuch Actions, in which there is 
either Malice, Grief, or Revenge ; in ſuch Caſes 
theſe are principal Challenges, but not other- 
wiſe, 

So if an Action be brought in which the 
good Name and Fame of the Party be touched, 
or in Actions which concern Life, Honeſty, Mai- 
bem, it is a principal Challenge to ſuch that he 
hatch ſuch Action my againſt the Sheriff. 
Vin. Traal, 235. 

Where a Man challenges the Array, and does 
not verify his Plea with Et hoc paratns eſt veri- 
rare, yet the Challenge is good; for the En- 
tries do not direct it, and the Court will not 
vary from the Entries. Jbid. 237. 

The Challenge ovght to be, quod tempore 


what Manner Panelli prædictꝰ Arraiati the Sheriff was Couſin 
the ara to the Wife of the Defendant, Sc. not after- 


is to be made, 


Roll. Trial, 
642. 


Eid. 


wards nor before, unleſs you aver that ſhe was 
alive, or had Iſſue at the making the Panel. 

If che Challenge be taken for Couſinage, it 
ought to be ſhewn coment Couſin, but in ſuch a 


Challenge to be à Juror, it is not neceſſary to 
20 ſhew 


ſai- 


if. 


Oes 


— 


Ch. 9. Of Challenges to the Array, &c. 
bew coment Couſin; But per Br. Challenges, 


pl. 56. he ought to ſhew comenf.. , 
The Matter and Conveyance of the Couſi- What Coun- 
nage alledged in a Challenge, is not traverſable. terplea of a 
You may traverſe the Couſinage praut without Cha! 
modo & forma. If the. Challenge be, that the * 
Sheriff was Couſin to. the Plaintiff, or within pleaded. 


his Diſtreſs; it is no Counterplea to ſay he is 
likewiſe of Kin to the Detendant, or within his 
Diſtrt 1s alſo. | a | | | 

la Tretpaſs againſt B. Feoffee to the Uſe of 
C.- The Sheriff 1s Cœuſin 40 B. but not to C. 
the Plaintiff may challenge the Array. So 
where the Panel was re uined by H. the Sheriff 
and M. the Under Sheriff, and M. was Couſin to 
the Plantiff, and ſhows coment, this was allow- 
ed a pr:nCigal Chailenge to the Array. But in 
Caſe upoi a Surmile by the Plaintiff, that the 
Unaer Sheriff was his Couſib, and ſhewed coment, 
and becauſe the Defendant did not deny it, the 
Vinire was awarded to the Coroners.; and after 
Verdict and Judgment, the Judgment was held 
erroneous, and not aided by che Statute, Vin. 
Trial, 227. | 2 

So in Ejectment after Not guilty pleaded, it 


vas ſurmiſed that the Sheriff was of Conſangui- 


iy to the Leſſor of the Plaintiff, which being 
confeſſed, the Venire was awarded to the Coro- 
ners. This Challenge was afterwards adjudged 
inſufficient, and a new Venire awarded, for it 
was no principal Challenge, and did not con- 
clude to the Favour; and it is no principal 
Challenge, that the Sheriff is Cou/in to the Leſſor 
of the Plaintiff, as the Leſſor cannot hinder the 
Action of the Leſſee. Ibid. 

If a Panel be returned by the Sheriff who is a 
Party concerned, or Member of a Body politick 
cConcerned, 


_ - rac 


. 2 » * N d 


4 7 0 £ 
— 3 PI 
1 Lt — —— | Os — 
4 —— . — en. 


— 


py 
— — en 


— 4 — 
— —— — — — 
EY 


172 Of Challenges to the Array, &c. Ch, . 
concerned, it is a good Cauſe of Challenge, of 
which the Court is to be appriſed by Sugge. 
ſtion of the Party, and the Yenire then goes to 
the Coroners at firſt ; but the Want of a 
per Venue was never yet a Challenge to the Ar. 
ray, as it is in the Cafe of Affinity to either 
Party, or intereſted, or not qualified to make a Re. 
turn, or had made it at the Requeſs of either 
Party, or where the Cauſe concerns a Corporz. 
tion of which the Sheriff is a Member. Ii 
232. | | | 
" it be preſented that J. S. hath made a Nu- 
fance to London and le genss, it is no Challenge 
to the Array, to ſay the Sheriff of Middleſex is 
deputed and removable by the Commonalty of 
London, becauſe this is the Suit of the King, 
The King may make his Challenge, that the 
Sheriff is within the Party's Diſtreſs, although 
every Subject. owes greater Favour and Obe- 
dience to the King, by Reaſon of his Allegi- 
ance, than to any Lord by Reaſon of Tenure. 
In a Writ of Right, or any other Writ, a 
| Baron of the Realm may excufe himſelf. 
What Perſons In a Writ of Right, the Inqueſt ought to be 
=_— =_ all Knights. A Banneret may be impanelled in 
Pnened. this Writ; ſo may a Serjeant, if there be not 
f Chivalers covenable. 
In an Attaint upon a Recovery by falſe Ver- 
dict in an Aſſiſe, ſome Knights ought to be re- 
turned; and if there be not any in the Hundred 
where the Land lies, they ſhall be returned out 
of the County. 
By Default of the Sheriff; as when the Ars 
ray of a Panel is returned by a Bailiff of a 
x Inſt. 156. Franchiſe, and the Sheriff return it as of him- 
felf, this ſhall be quaſhed, becauſe the Party 
ſhall loſe his Challenges. But if a Sheriff re- 
turn 
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turn a Jury within a Liberty, this is good, and 
the Lord of che Franchiſe is driven to his Re- 


medy againſt him. 


If a Peer of the Realm, or Lord of Parlia- Where there * 


ment be Demandant or Plaintiff, Tenant or De- Nat 12th 


fendant, there muſt be two or more Knights re- — | 


turned of his Jury, be he Lord Spiritual or Jury. 
Temporal, or elſe the Array may be quaſhed : 1 laſt. 156. 


But if they be returned, although they appear %%, 74: 
doc, yet the Jury may_ be taken of the;Refidue. Caters 


And if others be joined with the Lord of Parli- may bo dikes 


ament, yet if there be no Knight returned, the by the Peer, 


Array ſhall be quaſhed againſt all. So in an bu ne by he 


other Party, 


Attaint, there ought to be a Knight returned to ho is not 4 
Peer, for it is 


only the Privilege of a Peer. Modern Reports 2, 26. 


the Jury. 


In an Aſſiſe between Newdigate, Plaintiff, 
and the Earl of Darby and others Defendants ; 
the Array was challenged by the Earl becauſe he 
was a Peer of the Realm, and had a Seat in Par- 
lament z and that the Array was made by A. 
and B. Sheriff of Middleſex, Nullo Milite in eo- 
dem panello nominato nec retornato. To this the 
Plaintiff demurred ; and the Court held the 
Challenge good, and ordered a new Panel to be 
made. ©. If he was Plaintiff, and would not 
challenge for that Cauſe, if the Defendant ſhall 
have ſuch Challenge; it ſeemeth that he ſhall 
not. Dyer 107. b. Vin. Trial, 225. 

In Ejectment in Ireland of Lands on the De- 
miſe of Lady Conway ; at the Trial the Defen- 
dant challenged the Array, for that the Leſſor 
of the Plaintiff was a Counteſs ; that the Eject- 
ment was to try her Title, and thar ſhe bore 
the Coſts of the Suir, and proſecuted the ſame; 
and that the Sheriff had made that Array Nullo 

Milite 


174 


— 
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Mine iv ale, lber pense. To ws th 
Plaintiff demurred; and upon a Wrir of Error 


in B. R. here the Court held, that the Defen: 


dant might take Advantage of the two Knights 


105 not being ferurned, as well as the Plaintiff, not. 
- withſlanding the Opinfon in Dyer 107. 3, And 
that in Ejectment, as well as in any other Ac. 


tion; the Leſſor being the real, and the other 


ae ebenen eee, ee ee 
Ihn ag Ioformation for a Riot againſt feveral; 
S2 .̃t- the Trial a Challenge was offered, betauſc the 


| 


Lorch Grey was one of the Defendants, who was 
2 Per, and that no Knights were returned on 
the Panel; and held a good Challenge. 2 $þw. 

262. | | «eV 7403 9 


: no Fault. 


Where the 
King is Party. 
1 Inſt, 156. 


If two Peers ſue bs Gentlemen, and admit 
thernſelves ſo in Pleading; tis no Challengg to 
ſay, no Knight is returned; for (he Sheriff is in 


Ang when the King is Party, as in Traverſe 
of an Office, he that traverſeth may challenge 
the Array, as hereafter in this Section ſhall ap- 


| pear, and ſo it is in Cafe of Life: And likewiſe 


Bid. 


the King may challenge the Array, and this ſhall 
be tried by Triors, according to the uſual Courſe. 
The Array challenged on both Sides fhall be 
quaſhed. Sp? eee WES ; 
And if two Eſtrangers make a Panel, and not 


in a favourable Manner for the one Party or the 


other, and the Sheriff returns the ſame, the Ar- 
ray was Challenged for this Cauſe, and adjudged 
good. It is therefore common for the Officers 
of the Court, by the Direction of the Judges to 


give a Panel to the Sheriff which he returns; 


whence it ſeems the Courc hath the Power to 
compel the Sheriff to make his Return, and 
| 6 | they 


. 
. 


they may fine him if a ſufficient. Jury doth not 
appear according to the, Precept of the Writ. 

It is no good Caule of Challenge to the, Ar- 
ray to ſay, that the Jury ſhould come out of 
different Counties. Vin. Trial, 224, 5. | 

If the Bailiff of a Liberty return any out of ,. 
bis Franchiſe, the Array ſhall be quaſhed, as an 
Array returned by one that hath no Franchiſe 
ſhall be quaſb edc. e 
Challenge to the Array for Favour: He that Challenge to 
taketh this muſt ſhew in certain the Name of the Favour. | 
him that made ir, and in, whoſe, Time, and all * loſt. 156. | 
in Cerzainty ; this Kind of Challenge being no 5 iq 
pincigal Challenge, muſt be left to the Piſer e. 
tion and Conſcience” of the Triors; as if, the | 
Plaintiff or Defendant” be Tenant to the Sheriff, 
this is.no principal Challenge, for the Lord is in 
no Danger of his Tenapt; but e cenverſd it is a 
principa} Challenge but in the other he may 
challenge for Favour; and leave it to Trial. So 
Aftaity ber ween the Son of che Sheriff, and the 
Daughter of the Party, or econverſo, or the like, 
Is no principal. Challenge, but to the Favour z 
but if the Sheriff marry the Daughter of either 
Party, or e converſo, this (as hath been ſaid) is 
a principal Challenge, or, the like. But where For the King. 
the King: is Par y, one ſhall not challenge the 
Array for Favour, &c, Nut ia feſpeck of his 
Allegiance, he ought to favour the King more. 
But if che Sheriff be a Vadelect of che Crown, or 
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other menial Servant of the King, chere the 3 \f 
Challenge is good, and likewiſe the King may | I 


challenge the Array for Favour. _ _ - 
Note; Upon that which, hath been faid it ap- To the Array. 
peareth, that the Challenge to the Array is in 1 Inſt. 155. 
Reſpect of che Cauſe of Uuindifferency, or De- 3 
fault of che Sheriff, or other Officer chat made 


the ; 
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the Return, and not in the Reſpect of the Per. 
ſons returned, where there is no Unindifference 
or Default in the Sheriff, Ec. for if the Chal. 
lenge to the Atray be found againſt the Pariy 
that takes it, yet he ſhall have his particular 


Challenge to the Polls. | 


To the Polls. 
1 Inſt. 156.6, 


ptory 
Challenge. 


In ſome Caſes a Challenge may be had to the 
Polls, and in ſome Caſes not at all. Challenge 
to.the Polls is a Challenge to the particular Per. 
ſons, and theſe be of four Kinds, that is to ſay, 
Peremptory, Principal, which induce Fayour, 


and for Default of Hundredors. 


Peremptory ; this is ſo called, becauſe he may 
challenge peremptorily upon his own Diſlike, 
without ſhewing of any Cauſe; and this only is 
in Caſe of Treaſon or Felony, in favorem vite; 


and by the Common Law, the Priſoner upon 


No Challenge 
pf Peers. 


an Indictment or Appeal might challenge thirty- 
five, which was under the Number of three Ju- 
ries; but now by the Statute of 22 H. 8. the 
Number is reduced to twenty in Petit Treaſon, 
Murder and Felony ; and in Caſe of High Trea- 
ſon, and Miſpriſion of High Treaſon, it was 
taken away by the Statute of 32 H. 8. But now 
by che Statute of 1 C 2 Phil. & Mar, the Com- 
mon Law is revived, for in Treaſon, the Priſo- 
ner ſhall have his Challenge to the Number of 
thirty-five; and ſo it hath been reſolved by the 
Juſtices, upon Conference between them in the 
Caſe of Sir Walter Raleigh and George Brooks: 
But all this is to be underſtood when any Sub- 
ject, that is not a Peer of the Realm, is arraign- 
ed for Treaſon or Felony, But if he be a Lord 
of Parliament, and a Peer of the Realm, and is 
to be tried by his Peers, he ſhall not challenge | 
any of his Peers at all; for they are not ſworn 
as other Jurors be, but find the Party Guilty 

of 


Ch. 9. Of Challenges to the Array, &c. 
or Not guilty, upon their Faith or Allegiance 


to the King, and they are Judges of the Fact, 
and every of them doth ſeparately give his Judg- 


ment, beginning at the loweſt. But a Subject 


under the Degree of Nobility may, in Caſe of 


Treaſon or Felony, challenge for juſt Cauſe, as 
many as he can, as ſhall be ſaid hereafter. In 
an Appeal of Death againſt divers, they plead 
Not guilty, and one joint . is award- 
ed; if one challenge peremptorfly, he ſhall be 
drawn againſt all; otherwiſe it is of ſeveral Ve- 
nire facias's. 


The King, or any on his Behalf, may on ſuf- Of Challenges 14 
ficient Cauſe, challenge either the Array or the by the King. 1 


Polls, in the ſame Manner as a private Perſon 
may; alſo by the Common Law, the King, 
without aſſigning any Reaſon, but barely al- 
ledging quod non ſunt boni pro Rege, might have 
challenged peremptorily as many as he thought 
proper. | 

But this is remedied by 33 E. 1. which en- 
acteth as follows; Of Inqueſts to be taken be- 
* fore any of the Juſtices, and wherein our Lord 
the King is Party, howſoever it be, it is agreed 
* and ordained by the King and all his Counſel, 
* that from henceforth, notwithſtanding it be 
* alledged by them that ſue for the King, that 
* the Jurors of thoſe Inqueſts, or ſome of them, 
be not indifferent for the King, yet ſuch In- 
* queſts ſhall not remain untaken for that Cauſe 
* but if they that ſue for the King will challenge 
* any of thoſe Jurors, they ſhall aſſign of their 
* Challenge a Cauſe certain, and the Truth of the 
* ſame Challenge ſhall be inquired of according 
* to the Cuſtom of the Court.” 

It hath been clearly ſettled, that the Words 


of this Stat. being general, it extends to all 
Vol. I. 


Caules, 
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Cauſes, as well Criminal as Civil, whereto the 
King is Party. Moor 595. Co. Lit. 159. 
_ The King may challenge the Array tor Fx. 
vour, ſo he may the Polls; but a Man ſhall not 
have ſuch Challenge againſt the King. Vin. 
Trial, 243. 
In an Information for Forgery the King's 
Counſel challenged a Juror, and being preſſed 
to ſhew the Cauſe, the Court held, that if the 
Panel ſhould be gone through firſt, and if therg 
were Jurors enough without thoſe challenged, 
the King is not to ſhew any Cauſe. 1 Vent. 
309. And the like was done in Lord Grey's 
Caſe, Raymond 473. See alſo Co. Lit. 156, 
Skin. 82. 2 H. H. P. C. 271. | 
Principal Principal; fo called, becauſe, if it be found 
Challenge to true, it ſtandeth ſufficient of itſelf without leay- 
the Polls. ing any Thing to the Conſcience or Diſcretion 
Inst. 156. b. 1 Triors. Of a principal Cauſe of Challenge 
to the Array, we have ſpoke ſomewhat already; 
now it followeth with like Brevity, to ſpeak of 
principal Challenges to the Polls, (that is) ſeve- 
rally to the Perſons returned. 
A principal Challenge is nothing elſe but ſuch 
Matter which proves evident Favour or Enmity 
in the Juror; and'therefore it belongeth to the 
Juſtices to draw the Juror, and not to leave the 
Diciſion to Triors. 21 Ed. 4. 11. Roll. Trial, 
© 4; ee | | 
To the Polls. Principal Challenges to the Polls may be re- 
; Inſt, 156. b. duced to four Heads; Firſt, Propter Henoris re- 
5 ſpectum, for reſpect of Honour. Secondly, 
Propter Defedtum, for Want or Default. Third- 
ly, Propter Affectum, for Affection or Partia- 
| Inty. Fourthly, Propter Deliddum, for Crime ot 


Delict, 


Firſt 


o 
. 


Pi 
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Firſt, Propter Honoris reſpetum : As any Peer Principal 
of the, Realm, or Lord of Parliament, as a Ba- 4 te 
ron, Viſcount, Earl, Marqueſs and Duke; for 2 a 
theſe in reſpect of Honour and Nobility, are not Proprer honoris 
to be ſworn on Juries; and if neither Party will r-peftum. 
challenge him, he may challenge himſelf; for by 
Magna Charta it is provided, Quod nec ſuper eum A Peer may 
ibimus, nec ſuper eum mittemus, niſi per legale ju- challenge hin 
dicium parium ſuorum, aut per legem terræ. Now delt. 
the Common Law hath divided all the Subjects 
into Lords of Parliament, and into the Com- 
mons of the Realm, The Peers of the Realm Peers and 
are divided into Barons, Viſcounts, Earls, Mar- Commons. 
queſſes and Dukes; the Commons are divided 
into Knights, Eſquires, Gentlemen, Citizens, 
Yeomen and Burgeſſes: And in Judgment of 
Law any of the ſaid Degrees of Nobility are 
Peers to another: As if an Earl, Marqueſs or 
Duke be to be tried for Treaſon or Felony, a 
Baron, or any other Degree of Nobility, is his 
Peer. In like Manner a Knight, Eſquire, &c. 
ſhall be tried per Pares, and that is by any of 
the Commons, as Gentlemen, Citizens, Yeo- 
men or Burgeſſes; ſo as when any of the Com- 
mons is to have a Trial, either at the King's Suit, 
or between Party and Party, a Peer of the Realm 
ſhall not be impanelled in any Cale. 


Secondly, Propter Defectum. Whit 

1. Patriæ, As Aliens born. Challenge, 

2. Libertatis, As Villeins or Bondmen, and Propterdefe?. 
ſo a Champion mult be a Freeman. 

3. Annui cenſus, i. e. liberi tenements. 


Firſt, What yearly Freehold a Juror ought B14. 
to have, that paſſeth upon Trial of the Life of See before 
a Man, or in a Plea real, or in a Plea perſonal, cap. 7. 
N 2 where 


180 


uorum qui 
libet — 
41. &c. 
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where the Debt or Damage in the Declaration 
amounteth to forty Marks. Vide Littleton, ſe, 


464. Secondly, This Freehold muſt be in his 


own Right, in Fee-ſimple, Fee-tail, for Term 
of his own Life, or for another Man's Life, al- 
though it be upon Condition, or in Right of his 
Wife; out of Ancient Demeſne; for Free- 


hold within Ancient Demeſne will not ſerve: 
But if the Debt or Damage amounteth not to 


forty Marks, any Freehold ſufficeth, Thirdly, 
He muſt have Freehold in that County where 
the Cauſe of the Action ariſeth, and though he 
hath in another, it ſufficeth not. Fourthly, If 
after his Return he ſelleth away his Land, or if 
Ceſtuique vie, or his Wife dieth, or an Entry 
be made, for the Condition broken, ſo as his 
Freehold be determined, he may be challenged 
for Inſufficiency of Freehold. f 

In Caſes of Treaſon and Felony, at Common 
Law, Want of Freehold was no Cauſe of Chal- 
lenge probos & legales homines was ſufficient. 
The Statute of 2 H. g. is gone as to that by the 
Statute of 1 & 2 of Queen Mary. See the Lord 
RuſſePs Trial, July 13, 1683. State Trials, 
Vol. 3. p. 135. | 

It ſeems before the Statute 2 H. 5. in Acti- 
ons where the Freehold was concerned, the Ju- 
rors ought to have ſome Freehold. 3 H. 4. 4. 
By that Statute 1n all Pleas real and perſonal, 
where the Debt or Damage, or both together 
amount to forty Marks, the Juror mult have 


forty Shillings Freehold. In an Attaint they 


mult be able to expend twenty Pounds per Au- 
num. Roll. Tit. Trials, f. 648. 

In an Account, upon the Receipt of one 
hundred Shillings, if he count to his Damage 
two hundred Shillings, if the Juror hath but 
ewenty Shillipgs, or unger forty Shillings, *cis 

ſufficient, 
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ſufficient, becauſe he ſhall not recover Damages; 
and ſo this is not within the Statute 10 H. 6. 18. 
For the Sufficiency of Jurors, ſee Roll. Tit. 
Trials, 648. pl. 14. 

A Man ſeiſed of a Manor of Dale, enfeoffs 
a Stranger upon Condition to pay yearly to 
J. S. and his Fleirs, forty Shillings Rent. F. S. 
dies ſeiſed of this Rent, and then his Heir takes 
it, yet the Heir hath not ſufficient Freehold. 

Land to the Value of forty Shillings is given 
to the Huſband and Wife, and the Heirs of 
their two Bodies begotten, who had Iſſue a Son; 
the Huſband gives the Land by Fine to an E- 
ſtranger and his Heirs, and dies, the Wife en- 
ters and dies ſeiſed; the Son hath not ſufficient 
Freehold to be a Juror. 

A Man ſeiſed of Land to the Value of forty 
Shillings within the County of Middleſex, and 
of Land to the Value 'of twelve within the 
County of Suſſex, and grants a Rent- Charge of 
forty Shillings, iſſuing out of all the ſaid Land 
toa Stranger in Fee; the Grantee hath ſuffici- 
ent Freehold to be a Juror in both Counties. 
See many ſpeculative Caſes upon this Subject, in 
Williams his Reading upon the Stature 35 H. 8. 
cap. 6. 

It was held that the Statute, as to Jurors be- 


ing Freeholders, don't extend to Juries in 


Corporate Towns. 1 Ventris 366. Raymond 
485. 


4. Hundredorum: Firſt, By the Common Inſt. 157. 
Law in a Plea real, mix*d and perſonal, there Challenges 


pr opter deſec- 
rum INE 


ought to be four of the Hundred (where the 
Cauſe of Action arileth) returned for their bet- 
ter Notice of the Cauſe; for Vicini vicinorum 
fata præſumuntur ſcire. And now, fince Lit- 
llelon wrote, in a Plea perſonal, it two Hundre- 
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Hundredors. 


No Hundre- 
dors. 
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dors appear, it ſufficeth; and in an Attaint, 
though the Jury is double, yet the Hundredors 


are not double. Secondly, If he hath either 


Freehold in the Hundred, though it be to the 
Value of but Half an Acre, or if he dwell there, 
though he hath no Freehold in it, it ſufficech. 
Thirdly, If the Cauſe of the Action riſeth in di- 
vers Hundreds, yet the Number ſhal] ſuffice as 
if it had come out of one, and not ſeveral Hun- 
dredors out of each Hundred. Fourthly, If 
there be divers Hundreds within one Leet or 
Rape, if he hath any Freehold, or dwell in any 
of thoſe Hundreds, though not in the proper 
Hundred, it ſufficeth. Fifthly, If the Jury 
come de Corpore Comitatus, or de proximo 
Hundredo, where one Party is Lord of the 
Hundred, or the like, there need no Hundre- 
dors be returned at all. Sixthly, If a Hundre- 
dor, after he be returned, ſell away his Land 
within that Hundred yet ſhall he not be chal- 
lenged for the Hundred, for that his Notice re- 
mains; otherwiſe, as hath been ſaid, for his In- 
ſufficiency of Freehold, for his Fear to offend, 
and to have Lands waſted, Fc. which is one of 
the Reaſons of Law, is taken away, Seventh- 
ly, He that challengeth for the Hundred, muſt 
ſew in what Hundred it is, and not drive the 
other Party to ſhew it. Eighthly, His Chal- 
lenge for the Hundred is not /mpliciter, but ſe- 
cundum quid; for though it be found that he 
hath nothing in the Hundred, yet ſhall he not 
be drawn, but remain præter I. that is beſides 
for the Hundred; and albeit he dwellech, or 
hath Land in the Hundred, yet muſt he have 
ſufficient Freehold. 

Note; This Challenge for Want of Hun- 
dredors mult be given in Writing preſently, 


+ 
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It, and the other Party is to demur thereto, if op- 

IIs poſed. 

er If a Challenge be, that there is not. any Hun- 

he dredor returned, it may be averred to the Court, 

re, that there i is not any ſufficient within the Hundred, 

h. which is not within the Fee of the Plaintiff; al- 

li- though, this be not returned by the Sheriff, and 

as if this be found crue by Triors, the Array hal! 

5 be M e 45 A. 1. Roll. Trial, 634. 

or If the King be made Party by Aid Prayer, 

ny and ſufficient Hundredors do not appear, nor 

er are returned, yet the Panel ſhall not be quaſhed, 

Iry but a Tales of the Hundred ſhall be returned. 

mo But betwixt common Perſons in ſuch Caſes, the 

be Panel ſhall be quaſhed, and this ſhall not only 

re- be a 8 to the Heads. 25 E. 3. 43. 

re- Ibid. pl. 7, 8. 

nd If the Sheriff return quod non ſunt pluries del 

al- Hundred, he ſhall take of the Hundred adjoin- 

re- ing, which ſhall be ſufficient. 19 H. 6. 48. 

In- Ibid. pl. 5. | 

0, If the, Juror hath ſufficient Land within the 

of Hundred, although he doth not dwell within 

h- the Hundred, yet he is a ſufficient Hundredor. 

uſt 9 H. 6. 66. Lid. 635. Nay, though he dwell 

the in another County. 

al- If he be not Hundredor at the Return of the 

ſe- Venire, but at the Return of the Diſtringas, yet 

he this doth not take away the Challenge. 

not After four are ſworn, or after a Challenge to At what Time 

des the Polls, there can be no Challenge for the the Challenges 

or Hundred. Roll. Tit. Trial, 636. pl. 15 muſt be. f 

ave Who ſhall be ſufficient Hundreder, ſee Wil J 
| Vams his Reading aforeſaid; | 

un- 

ly, | N 4 if 


194 


1 Inft. 157. 
Challenge 
propter affec- 


tum. 


Of Challenges to the Array, &c; Ch. g. 


If he dwell or have Aſſets within the Leer, 
Rape, Franchiſe or Vill, where the Venue is, 
he is a ſufficient Hundredor. 

If he hath Aſſets in Rent, Common of any 
Sort, Market. Fair, Piſcary, Toll, Paſſage, 
Leer, Office of Bailiwick, &c. he is a ſufficient 
Hundredor ; otherwiſe of an Advowſon, Oc. 

A Jury being ready at the Bar in B. R. Ser- 
jeant Earl challenged the Array for want of 
Hundredors. Econtra : It was inſiſted that the 


Jury by Rule of Court was returned by the Se- 


condary, and that the Hundredors were ſtruck 
out by Conſent; but the Court held it a good 
Challenge notwithſtanding the Conſent, Style 
233. | 

% an Information in the Nature of a 9s 
warranto againſt the Defendant for acting as 
Mayor of Tiverton, the Defendant entered into 
the common Rule, by Conſent, for the Maſter 
to ſtrike the Jury, who accordingly ſtruck for- 
ty-cight: The Defendant ſtruck out twelve of 
theſe, and the Proſecutor ſtruck off twelve more; 
and the Sheriff returned the remaining twenty- 
four as the Jury to try the Cauſe; bur the De- 
fendant having artfully ſtruck out all the Hun- 
dredors named by the Maſter at the Aſſizes, 
challenged the Array for want of Hundredors, 
The Court held that the Challenge was good, 
but that the Rule being made by the Defendant's 
Conſent, this Challenge was a Contempt of the 
Court; and granted an Attachment againſt the 
Defendant for the ſame. Rex v. Burridge, T. 
10 Geo. 1. B. R. 

3. Propter affedtum; and this is of two Sorts, 
either working a principal Challenge, or to the 
Favour. And again a principal Challenge is of 
two Sorts, either by Judgment of Law, with- 

2 Out 


W - 
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out any Act of his, or by Judgment of Law 


upon his own Act. 
And it is ſaid, that a principal Challenge is, B74. 


y when there is expreſs Favour, or expreſs Malice. Principal 

, Firſt, without any Act of his; as if the Juror Challenge. 

t be of Blood or Kindred to either Party, Con- 
ſanguineus, which is compounded ex con & ſan- 

t- guine, quaſi eodem ſanguine natus, as it were iſ- 

of ſued from the ſame Blood; and this is a princi- 

* pal Challenge; for that the Law preſumeth that Kindred, Sid. 

e- one Kinſman doth favour another before a Stran- 2 Part 155. 

k ger; and how far remote ſoever he is of Kin- 

dd dred, yet the Challenge is good. And if the 

le Plaintiff challenge a Juror for Kindred to the 
Defendant, it is no Counter-plea, to ſay that he 

uo is of Kindred alſo to the Plaintiff, though he be 

a5 in a nearer Degree. For the Words of the Ve- 

to nire facias forbid the Juror to be of Kindred to 

ter either Party. | 

Yr If a Body Politick or Incorporate, ſole or ag- Bodies Poli- 

of oregate of many, bring any Action that con- tick. 

ez cerns their Body Politick or Incorporate, if the. Inſt. 157+ 

ty Juror be of Kindred to any that is of that Body, 

Je- although the Body Politick or Incorporate can 

1n- have no Kindred, yet, for that thoſe Bodies con- 

es, iſt of natural Perſons, it is a principal Chal- 

Irs. lenge. A Baſtard cannot be of Kindred to any, 

od, and therefore it can be no principal Challenge. 


at's And here it is to be known, that Afinitas, Af- Aﬀinity: 
haity, hath in Law two Senſes. In its proper 
denſe it is taken for that Nearneſs that is gotten 
by Marriage, Cum dus cognationes inter ſe diviſæ 
per nuptias copulantur, & altera ad alterius fines 
accedit, & inde dicitur Affinis. In a larger Senſe 
Afinitas is taken alſo for Confanguinity and Kin- 
dred, as in the Writ of Venire facias, and other- 
where. Affinity or Alliance by Marriage is a 


principal 
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principal Challenge, and equivalent to Conſan- 


guinity, when it is between either of the Par- 
ties; as if the Plaintiff or Defendant marry the 
Daughter or Couſin of the Juror, or the Juror 
marry the Daughter or Couſin of the Plaintiff 
or Defendant, and the ſame continues, or Iſſue 
be had. But if the Son of the Juror bath mar. 


Fried the Daughter of the Plaintiff, this is no 


principal Challenge, but to the Favour, becauſe 
it is not between the Parties. Much more may 
be ſaid hereef; ſed ſumma ſequor faſtigia rerum. 

As if he hath formerly tried the aufe, al. 
though reverſed by Error, or upon the ſame 
Title ; if the Record be not ſhewed, this Chal- 
lenge is not peremptory. For he that grounds 
a Challenge upon a Record, &c. ought to have the 
Record ready. 33 H. 6. 55. The Record ought 
to be exemplified. 21 E. 4. 74. Roll, Trial, 
649. pl. 1. 

Tis a good Challenge to ſay the Juror was 
attainted in an Attainder, or Writ of Conſpi- 
racy; but Attainder in a Writ of Forgery of 
falſe Dreds upon the Statute 1 H. g. 2. (but tis 
upon 5 Eliz. 14.) is not, becauſe this Attaindet 
is given of late Time by the Statute 33 HH. 6. 
55. Did. pl. 2, 4, 5: 

In a Writ of Conſpiracy, *cis a principal 
Challenge, That the Juror was one of the In- 


dictors, although the Trial is now of the Con- 


ſpiracy, and not upon the firſt Point, viz. the 
Felony. 4141. pl. . 

In Treſpaſs, if one juſtify as Maſter, and the 
other as Servant; *cis not a principal Challenge 
to ſay the Juror paſſed in the firſt Iſſue for the 
Maſter, but he ought to conclude, & i/int fa- 


vourable. 18 E. 4. 12. Lid. pl. 7. if 


lf 


gooc 
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If two plead Not guilty, and firſt one Iſſue 
is tried, and then the other is tried, *cis no 
Challenge to ſay the Juror tried the other Iſſue, 
and gave Damages, of which Damages he ſhall 

be charged if he be attainted in an Attaint; 
ſor perhaps the Defendant will be found Not 
guilty. Bid. pl. 8. 

That the Juror is within the Diſtreſs of any Diez: Dire 
of the Parties, is a good Cauſe of Challenge, 
And ſo it is, if he be within the Diſtreſs of any 
Perſon concern'd, although no Party to the Ac- 
lion. As wiekia the Diſtreſs of A. the Maſter 
of the Defendant, who juſtifies as Servant to A. 
by Reaſon of his Freehold ; and the Iſſue is fur 
E franktenement. So for him in Reverſion re- 
ceived, within the Diſtreſs of the Tenant for 
Life. And ſo in an Action by the Tenant for 
Life, within the Diſtreſs of him in Reverſion: 
Thele are good Challenges. Bid. 650. pl. 1, 

Was 2, 3. 


ſpi- So in an Action by Dean and Chapter, within 
of the Diſtreſs of the Chapter, or one of the Chap- 
"Us ter, are good Challenges. 141d. pl. 8. 
der Conſanguinity of the Half Blood is a princi- Principal for 
6. pal Challenge: If the Juror be at the ninth De- e 
gree, if it can be ſhewed, it is good. 3 
ipal In an Action by the Dean and Chapter, or Bil ol. 10,11, 
In- Mayor and Commonalty, Brother to one of the 
on- Commonalty, or to one of the Canons, is a 
the good Challenge: So to any Perſon concerned in 
latereſt, although no Party co the Action. As 
the Coulin to the Patron, or the Parſon, Sc. fo in 
nge RR to one of the Petit Jury, bid. 653. 
2. 36. 


But in an Eje#7oze firme, and Not guilty 
pieaded, 'tis no Challenge to the Array, that 
the Sheriff is Couſin to the Leſſor of che Plain- 

tiff; 
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tiff; for it doth not appear that the Title of 


him in Reverſion ſhall be in Queſtion, and he 
in Reverſion is no Party to the Action: See it 
ſo adjudged upon Demurrer, Roll. Tit. Trial, 
653. But now in our feigned Ejectments it ig 
otherwiſe, becauſe the Title of the Leſſor is only 
in Queſtion. 

*Tis a good Challenge that the Juror is Go. 
ſip to the Plaintiff, & fic e converſo; and ſo 


x Inſt, 157. b. although the Son be dead; for the Spiritual Af. 


Principal for 
Favour. 


Principal for 
Malice. 


finity remains, and ſo is Curat of the Juror. 
That the Juror hath married the Siſter of the 
Party; that the Daughter of the Uncle of the 
Juror hath married the Uncle of the Party; 
Couſin to the Wife of the Party; theſe are good 
Challenges, although the Wife, E5c. is dead, if 
her iſſue be alive; otherwiſe if ſhe be dead with- 
out Iflue, for then the Cauſe of the Favour is 
determined. 

But it is no Challenge to ſay, the Juror is 
Brother to one who married the Siſter of the 
Party, nor that the Son of the Party married 
the Siſter of the Juror, becauſe theſe are not 
Parties to the Action. Roll, Trial, 654. pl. 10, 
11. 

In an Attaint it is a good Challenge to the 


Juror, that he hath married the Siſter of the 


Wife of one of the Petit Jury, for the Alliance. 
Bid. pl. 17. 

It a Juror declare the Right of one Party, or 
give his Verdict before-hand, or take Money, 
this is a principal Challenge; but if he promiſe 
a Party, this is not a principal Challenge, but 
for Favour. 1bid. 655. pl. 6, 7, 8. 

If the Action depending betwixt the Party 
and Juror, be ſuch as implieth Malice, this is 
a good 


Ch. 9. Of Challenges lo the Array, &c. 189 


a good Challenge; but not if it imply no Ma- 
lice, Bid. 656. pl. 1. 

That the Party hath an Appeal depending 
againſt the Juror, or the Juror againſt him, or 
AAion of Battery. That they are in Debate 
and Wrangling, Sc. are good Challenges. Not 
Actions of Debt or Treſpaſs Quare Clauſum fre- 
git, Sc. Nor that the Brother, Sc. of the 
Party, hath Actions againſt the Juror. 714. 

That the Juror was born out of the King's Peremptory. 
Ligeance; for although he came into Exgland 
an Infant, and is ſworn to the King, yet he 
continues an Alien; and that he is outlawed, for Alien. 
then he 1s not legalis homo, are good Challenges. 

Ibid. 657. pl. 2. 

If the Juror ſays, That he will paſs for one For Favour. 
Party becauſe he knows the Verity of the Mat- 
ter, this is no Challenge; but if he ſays it is for 
Favour, it is a good Challenge, if the Triors 
find he ſpoke for Favour, and not for Truth. 

Ibid. pl. 2, 3. 

In an Action betwixt the King and a Party, King. 
the Subject cannot take any Challenge for Fa- 
vour, as in an Indictment of Barretry, &c. the 
Defendant cannot challenge a Juror for Favour 
to the King. id. pl. 1, 2. 

After the Array is affirmed, there ſhall not At what Time 
be ſuch Challenge to a Juror, which would have Challenges 
been a ſufficient Challenge to the Array. As it * — 
is not a good Challenge that the Juror was im- 
panelled at the Denomination of a Party, for this 
had been a good Challenge to the Array. Vid. 

658. pl. 1, 2. 

If a Man challenge a Juror for Non-ſuffici- 
ency of Freehold, and this is adjudged againſt 
him, yet he may challenge for Favour ; and this 
Hall be tried. 10 H. 6. 18. Ibid. pl. 3. 

I 
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Tf the Jury upon finding of the principal dg 
not tax the Damages, for which the Venire fa. 
cias iſſues to the ſame Jurors, to tax the Da- 
mages, the Parties cannot take any Challenge for 
a Cauſe before the firſt Trial. But for a Cauſe 
arifing after they may. And ſo againſt les pri. 
* Ibid. pl. 5, 6. 

he King cannot challenge a Juror after he 
is ſworn, unleſs it be for a Cauſe ariſing after he 
* is ſworn. Lid. pl. 9. 
In what Cafes If the Defendant challenge the Array which 
he which chal- is found againſt him, or he releaſe the Chal. 
lenges 57 lenge, and the Array is affirmed, and afterwards 
— way be challenge a Juror; he ought to ſhew the 

* Cauſe preſently. Vid. 659. pl. 1, 2. 

But if there be two Defendants, and one chal. 
lenge the Array, and afterwards both challen 
a Juror; the other ſhall not ſhew Cauſe preſent- 
ly, bid. pl. 3. 

If a Juror be challenged, and there be enough 
of the Panel beſides, the Cauſe of Challenge 
need not be ſhewed unleſs the other Side chal- 
lenges touts peravail. 

If any of the Jurors be ſworn, and there be 
not ſufficient, for which a Tales is granted, and 
at the Return one of the primer Jurors is chal- 
lenged, the Cauſe ought to be ſhewed preſent. | 
ly, he being ſworn before. Roll. Trial, 659. MW 0 


King, 


* 


KS I 
King. In an Action between the King and a com- P ant 
mon Perſon, as in an Indictment of Barretry, one 
Preſentment of Nuſance, Sc. the Defendant, It 
if he challenges any Juror, muſt ſhew the Cauſe I the 
preſently. bid. pl. g. theit 


But in an Inqueſt betwixt the King and 4 It 
Stranger, the Stranger need not ſhew the Cauſe I 72d 
preſentiy; eng 


— 
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preſently z for in this Caſe the King is as a com- 
mon Perſon of the Realm. Mid. pl. . 

Cauſe ought to be ſhewed before the Tales 
be peruſed in Caſe of a common Perſon. id. 

660. Pl. 1. | 

If both Parties challenge, although for ſeve- Treat. 
ral Cauſes, as if one be for Favour, and the 
other Peremptory; yet the Jutor ſhall be drawn 
without ſhewing Cauſe. Mid. pl. 2. 

It may be in an Inqueſt before the Sheriff to In what In- 
inquire of Waſte, both to the Array and Polls, queſt a Chal- 
Idid. P. pl. 1. lenge may bs, 

But not in an Inqueſt of Office, as in a Writ 
of Inquiry of Damages. 1bid. pl. 2. 

In a Writ of Right, a Challenge may be to 
the Polls del 4 Chivalers returned. 14d. 667. 
pl. 4. 
Not of Coſinage to the Witneſſes coming to 
try the Deed in an Aſſize. id. pl. 5. 

If one Party challenge the Array, which is Trial and 
firmed, and afterwards challenge a Juror, he _ and 
ought to ſhew Cauſe preſently ; and this ſhall ae 
be cried preſently ;- but otherwiſe of the other, 
who did not take the Challenge to the Array. 

Did. 661.8. pl. 1, 2. | 

The Challenge of him who firſt challenged, 74. T. pl. 1. 
ſhall be firſt tried; although the firſt be for Fa- 
vour, and that of the others be Riens diens H. 


If the Venue be of two Counties, and both Bid. 663. pl. — 


Panels challenged, the E/t/ors ſhall be one of !. 
one Panel, and the other of the other. 

If che Array be challenged, the Court to try 
the Array may chooſe two Triors, according to 
their Diſcretion. 29 A 15. 19 H. 6.9. 

If an Action be depending between the Juror what Chal- 
ind one of the Parties, and for this he is chal- lenge they 
ienged, and the other fays, that this is brought may try, 


* 
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by Covin; the Triors may try this; for although 
the Action is of Record, yet the Covin is not. 
Roll. Trial, 664. pl. 10. 

The Juror may be examined upon a Voier 
dire, to any Challenge that is not to his Dif. 
honour; but the Triors are not bound by his 
Oath. Did. 665. A. PER: 

The Triors after they are ſworn may go at 
large by Aſſent of the Parties until another Day, 
T1hid. 666. pl. g. 

In Treſpaſs againſt two who plead to Iſſue, and 


2 Challenge or a Venire facias is returned, although one accept 


Affirmance by 
one ſhall ſerve 


for others. 


the Array, yet the other may challenge it; and 
if it be found, the Array ſhall be quaſhed againſt 
all. So in an Appeal againſt Principal and Ac- 
ceſſary, for one ſhall not diſinherit the other, 
Thid. 662. pl. 8. "Res 

But in an Appeal by two, if the Defendant 
challenge a Juror, and one of the Plaintiffs agree 
to this, the other ſhall not be received to ſay, 
that this is by Covin, but the Juror ſhall be 
drawn, in Favour to the Life of Man. 

And yet in a Præcipe quod reddat by two, and 


| the Tenant challenge the Array, becauſe the 


Sheriff is Goſſip to one of the Demandants, and 
one Demandant acknowledge the Challenge, 
the other may fay that this 1s not ſo, and have 
it tried. Roll. Tit. Trial, 662, Sc. pl. 7. 

In Gager de Ley none ſhall be challenged for 
Favour or Inſufficiency, Sc. 

If there be a Challenge for Couſinage, he that 
takes che Challenge muſt ſhew how the Juror 1s 
Couſin, But yet if che Couſinage, that is, the 
Effect and Subſtance be found, it ſufficeth; for 
the Law preferreth that which is material before, 
that which is formal. 1 Inſt. 157. ; 


0 | ti 


fore, 
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If the Juror have Part of the Land that de- Depending on 
pendeth upon the ſame Title. 1bid. the ſame Title. 
If a Juror be within the Hundred, Leet, or 


any Way within the Seigniory, immediately or 


mediately, or any other Diſtreſs of either Party, Diſtreſß., 
this is a principal Challenge. But if either Party 
be within the Diſtreſs of the Juror, this is no 
principal Challenge, but to the Favour. id. 

If a Witneſs named in the Deed be returned Witneſs. 
of the Jury, it is a good Cauſe of Challenge of 
him. So if one within Age of one and twenty Infant. 
be returned, it is a good Cauſe of Challenge. 
Bid. 

Upon his own Act, as it the Juror hath given 14. 
a Verdict before for the ſame Cauſe, albeit it 2 * 
be reverſed by Writ of Error, or if after Ver- 1 2 
dict Judgment were arreſted. So if he hath Act. 
given a former Verdict upon the ſame Title or Former Ver- 
Matter, though between other Perſons. But it did. 
is to be obſerved, that I may ſpeak once for all, 
that in this or other like Caſes, he that taketh 
the Challenge muſt ſhew the Record, if he will 
have it take Place as a principal Challenge, other- 
wiſe he muſt conclude to the Favour, unleſs it 
be a Record of the ſame Court, and then he 


muſt ſhew the Day and Term. 


So likewiſe one may be challenged, that he Indictment. 
whas Indictor of the Plaintiff or Defendant, ei- 1 Inſt. 157. b. 
ther of Treaſon, Felony, Miſpriſion, Treſpaſs, 
or the like in the ſame Cauſe. 

If the Juror be Godfather to the Child of the Godfather. 
Plaintiff or Defendant, or e converſo, this is al- Lid. 
lowed to be a good Challenge in our Books. 

If a Juror hath been an Arbitrator choſen by Arbitrator. | 
the Plaintiff or Defendant, in the ſame Cauſe, 1 Inſt. 157. b. 
and hath been informed of, or treated of the 
Matter, this is a principal Challenge. Other- 

I. 2 wiſe 
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* 


wiſe if he were never informed, nor treated 
thereof; and otherwiſe if he were indifferently 
Choſen by either of the Parties, though he trea- 
- Commiſſioner. ted thereof. But a Commiſſioner choſen by one 
of the Parties, for Examination of Witneſſes in 
the ſame Cauſe, is no principal Cauſe of Chal. 
lenge 3 for he is made by the King under the 
Great Seal, and not by the Party as the Arbitra- 
tor is, but he may upon Cauſe be challenged for 


Favour. 
Arbitrator in another Matter, is no Cauſe of 
Challenge. | 
Counſel. If he be of Counſel, Servant, or of Robes 
x Init. 157-b. or Fee of either Party, it is a principal Chal. 
lenge. 


Eat or drink If any, after he be returned, do eat and drink, 

1 at the Charge of either Party, it is a principal 

1 Ink. 157. b. Cauſe of Challenge; otherwiſe ic is of a Trio 
after he be ſworn. 

In an Information of Forgery, the Defendant 
challenged one of the Jury, for that the Proſe- 
cutor had been lately entertained at his Houſe; 
and held a good Challenge to the Favour, 1 

; Vent. 309. 

* of Action brought either by the Juror againſt 

„ ML either of the Parties, or by either of the Par- 

| ties againſt him, which may imply Malice or 
Diſpleaſure, are Cauſes of principal Challenge, 
unleis they be brought by Covin, either before 
or after tne Return; for if Covin be found, then 
it is no Cauſe of Challenge; other Actions which 
do not imply Malice or Diſpleaſure, are to the 
Favour; as an Action of Debt, Sc. Moor 3. 

Parſon and In a Cauſe where the Par ſon of a Pariſh 18 

Pariſhes, Party, and the Right of the Church cometh in 

Ilia. Debate, a Pariſhioner is a principal Challenge. 


Otherwile it is in Debt, or any other Action, 


where 
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where the Right of the Church cometh not in 
Queſtion, | 

If either Party labour the Juror, and give him To labour the 
any Thing co give his Verdict, this is a prin- Jury. 

cipal Challenge. But if either Party labour the {i 
Juror to appear, and to do his Conſcience, this 
is no Challenge at all, but lawful for him to do 
It, 

That the Juror is a Fellow-Servant with ei- as 
ther Party, is no principal Challenge, but to 7% 
the Favour. 

Neither of the Parties can take that Challenge To the Polls. 
to the Polls, which he might have had to the 4bi4. 
Array. 

Note; If the Defendant may have a principal %. 
Cauſe of Challenge to the Array, if the Sheriff 
return the Jury, the Plaintiff in that Caſe may 
for his own Expedition alledge the ſame, and 


pray Proceſs to the Coroners, which he cannot Yerire facias 
have, unleſs the Defendant will confeſs it ; but ogg Coro- 
ners. 


if the Defendant will not confeſs it, then the 
Plaintiff ſhall have a Venire facias to the Sheriff, 
and the Defendant ſhall never take any Chal- 
lenge for that Cauſe, and fo in like Cafes. But 
on the Part of the Defendant, any ſuch Matter 
ſhall not be alledged, and Proceſs prayed to the 
Coroners, becauſe he may challenge the Jury 
for that Cauſe, and can be at no Prejudice. 

Challenge concluding to the Favour, when Challenge to 
either Party cannot take any principal Challenge, = ” 2 
but ſheweth Cauſes of Favour, muſt be left to 
the Conſcience and Diſcretion of the Triors, 
upon hearing their Evidence, to find him fa- 
vourable, or not favourable. But yet ſome of 
them come nearer to principal Challenges than 
other; as if the Juror be of Kindred, or under 
the Diſtreſs of him in the Reverſion or Remain- 
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der, or in whoſe Right the Avowry or Juſtifi- 
cation is made, or the like: Theſe be principal 
Challenges, becauſe he in Reverſion, Remain- 
der, or in whoſe Right the Avowry or Juſti- 


fication is, is not Party to the Record; other- 
wiſe it is, if they were made Parties by Aid, 


| Favour. 


Receipt or Voucher, and yet the Cauſe of Fa- 
vour is apparent ; fo it is of all principal Cauſes, 
if they were Party to the Record. Now the 
Cauſes of Favour are infinite, and thereof ſome- 
what may be gathered of that which hath been 
faid, and the reſt I purpoſely leave the Reader 
to the Reading of in our Books concerning that 


Matter. For all which the Rule of Law is, 


King. 
Lid. 


Challenges 


propter deli”. 


1 inſt. 158. 


Jofamoas. 


That he muſt ſtand indifferent, as he ſtands un- 
ſworn. 

The Subject may challenge the Polls, where 
the King is Party. And if a Man be outlawed 
of Treaſon or Felony at the Suit of the King, 
and the Party for avoiding thereof alledgeth Im- 
priſonment, or the like, at the Time of the 
Outlawry, though the Iſſue be joined upon a 
collateral Point, yet ſhall che Party have ſuch 
Challenges, as if he had been arraigned upon 
the Crime itſelf, for this by a Mean concerneth 
his Life alſo. 

Propter delidtum: As if the Juror be attain- 
ted or convicted of Treaſon or Felony, or for 
any Offence to Life or Member, or in Attaint 
for a falſe Verdict, or for Perjury as a Witness, 
or in a Conſpiracy at the Suit of the King, or 
in any Suit (either for the King or for any Sab- 
ject) be adjudged to the Pillory, Tumbrel, or 
the like, or to be branded, or to be ſtigmati- 
zed, to have any other corporal Puniſhment, 
whereby he becometh infamous, (for it 1s a 
Maxim in Law, Aepellitur a ſacramento inſamus); 

thele 
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theſe and the like are principal Cauſes of Chal- 
lenge, So it is if a Man be outlawed in Treſ- Outlawed. 
paſs, Debt, or any other Action, for he is 
Exlex, and therefore is not /egalis homo, And 
old Books have faid, That if he be excommu- 
nicate, he could not be of a Jury. 
A Baſtard may be of a Jury, yet may be Baſtard. 
challenged if he be of Kindred, Fenk. Cent. 1. 
cap. 9o. | 
See the Statutes of V. 2. and Artic. ſupra Who ought to 
Chartas, what Perſons the Sheriff ought to re- be on Juries, 
turn on Juries. And ſee F. N. B. breve de non Inſt. 158. 
ponendis in Aſſiſis & juratis; and the Regiſter 
in the fame Writ. And ſee there what Reme- 
dy the Party hath that is returned againſt Law. 
It is neceſſary to be known, the Time when 374. 
the Challenge is to be taken, Firſt, he that hath At what Time 
divers Challenges muſt take them all at once, Challenges 
and the Law ſo requireth indifferent Trials, that Muſt be taken. 
divers Challenges are not accounted double. Se- 
condly, If one be challenged by one Party, if 
after he be tried indifferent, it is Time enough 
for the other Party to challenge him. Thirdly, 
After Challenge to the Array, and Trial duly 
returned, if the ſame Party take a Challenge to 
the Polls, he muſt ſhew Cauſe preſently. Fourthly, 
So if a Juror be formerly ſworn, if he be chal- 
lenged, he muſt ſhew Cauſe preſently, and that 
Cauſe muſt riſe ſince he was worn. Fifthly, 
When the King is Party, or in an Appeal of 
Felony, the Defendant that challengeth for 
Cauſe, muſt ſhew his Cauſe preſently. Sixthly, 
if a Man, in Caſe of Treaſon or Felony, chal- 
lenge for Caule, and he be tried indifferent, yet 
he may challenge him peremptorily. Seventh- ; 
ly, A Challenge for the Hundred muſt be taken Handreders, 
O3 before 
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Ibid. 


the Tales. 
id. 


Ibid. 


Ibid. 


Coroners. 


Eliſors. 


Of Challenges to the Array, &c. Ch. 9. 
before ſo many be ſworn as will ſerve for Hun- 


dtedors, or elſe he loſeth the Advantage thereof. 
Writof Right. 


In a Writ of Right, the Grand Jury muſt be 
challenged before the four Knights, before they 
be returned in Court; for after they be return- 
ed into Court, there cannot any challenge be 


taken upon them. 
The Array of 


Nota; The Array of the Tales ſhall not be 
challenged by any one Party, until the Array of 
the principal be tried; but if the Plaintiff chal- 
lenge the Array of the Principal, the Defendant 
may challenge the Array of the Tales. After 
one hath taken Challenge to the Polls, he can- 
not challenge the Array. | 

Now it is to be ſeen how Challenge to the 
Array of the principal Panel, or of the Tales, 
or of the Polls ſhall be tried, and who ſhall be 
Triors of the fame, and to whom Proceſs ſhall 
be awarded. 

If the Plaintiff alledge a Cauſe of Challenge 
againſt the Sheriff, the Proceſs ſhall be directed 
to the Coroners; if any Cauſe againſt any of 


the Coroners, Proceſs ſhall be awarded to the 


reſt ; if againſt all of them, then the Court ſhall 


appoint certian Eliſors or Elli ſors, (ſo named ab 


eligendo) becauſe they are named by the Court, 


againſt whoſe Return no Challenge ſhall be taken 


to the Array, becauſe they were appointed by 
the Court, but he may have his Challenge to the 
Polls. Note; If Proceſs be once awarded for 
the Partiality of the Sheriff, though there be a 
new Sheriff, yet Proceſs ſhall never be awarded 
to him; for the Entry is, Ita quod Vicecomes ſe 
non intromittat, But otherwiſe it is, for that he 
was Tenant to either Party, or the like. 

If the Array be challenged in Court, it ſhall 
be tried by two of them that be impanelled, 4 


»- 
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be appointed by the Court; for the Triors in 


that Cafe, ſhall not exceed the Number of two, Two Triors, li 
: unleſs it be by Conſent. But when the Court 1 

names two, for ſome ſpecial Cauſe alledged by * 
: either Party, the Court may Name others; if $ 
: the Array be quaſhed, then Proceſs ſhall be i 

awarded ut ſupra. If there be a Demurrer to Demurrer to 1 
7 a Challenge, the Judge before whom the Cauſe 2 p 1 
f is to be tried, may determine it, or adjourn it nable. * bi 
x to be heard another Time, S/yle 464. Vide ( 
© Bulſtr. 1 Part 114. 1 
& If a Panel upon a Venire facias be returned, Array of the Þ 
% and a Tales, and the Array of the Principal is Principal and 1 

challenged, the Triors which try and 15 the * 1 1 
A Array, ſhall not try the Array of the Tales; for A. | [ 
„ now it is, as if there had been no Appearance 
5 of the principal Panel; but if the Triors affirm * 


1 the Array of the Principal, then they ſhall try 
the Array of the Tales. If the Plaintiff chal- 
lenge the Array of the Principal, and the Defen- 
dant the Array of the Tales, there the one of 
the Principal, and the other of the Tales, ſhall 
try both Arrays, For other Matter concerning 
the Tales, ſee in Coke's Reports, Matters wor- 
thy of Obſervation. When any Challenge is 1 Inſt. 158. 
made to the Polls, two Triors ſhall be appointed T Wo Triors. 
by the Court; and if they try one indifferent, 
and he be ſworn, then he and the two Triors 
ſhall try another; and if another be tried indif- 
ferent, and he be ſworn, then the two Triors 
ceaſe, and the two that be ſworn on the Jury 
ſhall try the reſt, 
If any of the Jury, after ſome of them be Trials of 
ſworn, be challenged, thoſe that are ſworn are Challenges. 
do ſay, whether he that is challenged be indiffe- 
rent or not, But if the firſt or ſecond Man be 
challenged, then the Court doth ule to appoint 
O 4 ſome 
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Rules con- 
cerning Chal- 
lenges. 


. 


Trial of Chal- 
lenges. 
1 Inſt. 158. 


ſuror examin- 
ed. 


View. 


2 Inſt, 158. b. 
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ſome of them, (whom it pleaſeth) that ſhall be 
afterwards {worn to try the Indifferency of the 
Perſon challenged. | | 

1. All Challenges muſt be taken before the 
Jurors are ſworn. 

2. If one challenge a Juror, and it be found 
againſt the Challenger, he may not challenge the 
Juror for a ſecond Caule. 

3. If one challenge the Array, and it be 
found againſt him, he may not afterward chal- 
lenge 'any of the Polls, without ſhewing Cauſe 
preſently ; and this ſhall be tried preſently, 

4. No Challenge ſhall be admitted againſt 
the Triors appointed by the Court. 

If the Plaintiff challenge ten, and the Defen- 
dant one, and the twelfth is ſworn, becauſe one 
cannot try alone, there ſhall be added to him 
one challenged by the Plaintiff, and the other 
by the Defendant. When the Trial is to be had 
by two Counties, the Manner of the Trial is 
worthy of Obſervation, and apparent in our 
Books, If the four Knights in the Writ of 
Right be challenged, they ſhall try themſelves, 
and they ſhall chuſe the Grand Aſſize, and try 
the Challenges of the Parties. If the Cauſe of 
Challenges touch the Diſhonour or Diſcredit of 
the Juror, he ſhall] not be examined upon his 
Oath, to inform the Triors. If an Inqueſt be 
awarded by Default, the Defendant hath loſt 
his Challenge ; but the Plaintiff may challenge 
for juſt Cauſe, and that ſhall be examined and 
tried. 

Whereſoever the Plaintiff is to recover per 
viſum juratorum, there ought to be ſix of the 
Jury that have had the View, or known the 
Land in Queſtion, fo as he be able to put the 
Plaintiff in Poſſeſſion, if he recover. 

Trail 
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Trait doth ſignify the ſame as taken out or Trait, what. 
withdrawn, and is applied to a Juror, that is 
withdrawn by Conſent, or removed and diſ- 
charged by Challenge. | 
A Juror ſick was withdrawn, and another 
ſworn. Palmer's Rep. 411. 
After Evidence given, the King cannot draw King. 
a Juror, but before he may; but after Evidence 
on his Prayer, the Court may diſcharge the Jury. 
Keb. 2 Part 506. 
If the Defendant do not appear at the Trial Challenge loſt. 
when he is called, he loſeth his challenge to the 
Jurors, although he doth afterwards appear. 
'Tis a good Challenge to a Juror to ſay, he a wrong 
isreturned by another Name in the Panel. Name. 
A Juror appeared, and ſaid he had no Free- 
hold, and —— that he might not ſerve, yet © Gs 
the Judge would not ſpare him, for he may have 
an Action againſt the Sheriff for returning him. 
Roll. 2 Part, Reports 483. 
The Challenge pro defefiu Hundred. muſt be 
written in Parchment, and the Counſel muſt ar- 
raign it 1n French, upon which the Defendant 
may take Iſſue or Demur. The Clerk or Aſ- 
lociate in Court muſt call the Jury over, and 
aſk if they have any Lands within the Hundred, 
or had at the Time of the Array of the Panel, 
and whether they dwell, or did dwell in the 
ſame. And upon Examination, if it appear 
clearly, that they have no Lands or Tenements, 
nor dwell in the Hundred; then the Clerk is to 
mark them by the Side of every of their Names 
thus, [preter Hundred.) but if he find there be 
too few Hundredors, he is to reſort back to the 
preter Hundred. and (wear them in order. So 
that you ſee the Trial whether Hundredors or 
nor, is determined by the Courr's Examination 
by 
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by the Poll ſeverally. But if the Counſel demur, 
and the other Side join in Demurrer, the Judge 
of Aſſizes may affirm the Challenge, and over. 
rule the Demurrer, or allow the Demurrer good, 
and proceed to the Trial of the Cauſe; or if the 
Judge doubt, it may be determined in Bank, 
but this is great Delay. If the Challenge be 
adjudged Good, the Court awards, Que le pant] 
il ſoit caſſe, i. e. that the Panel be quaſhed. 
In Cities, Cor- At Common Law there ought to have been 
porations, Bo- four Hundredors returned and appear in all Ac. 
roughs and tions, pro meliori notitia cauſæ in controverſia, for 
Towns, and vicini vicinorum fatia melius ſcire preſumuntur. By 


202 


— chis ty the Statute 35 H. 8. cap. 6. fix are to be re. 

cannot be. turned and appear. But ſince, by the Statute 27 
Eliz, cap. 6. if rwo Hundredors be returned and 
appear, it is ſufficient in all perſonal Actions: 
But in real Actions there muſt be fix, or & 
Remanet pro defefiu Fur. 

Hundredors. Note; In an Information of Forgery to be 


tried at Bar, upon the Attorney Generals Mo- 
tion, that the Defandant might not challenge 
Yor want of Hundredors ; (a) it was denied him, 
Keb. 3 Part 740. 

The Court ſhall appoint two Triors in a 
Challenge to the Poll, and if they find two in- 
different, the firſt Triors ſhall be diſcharged; 
and the two that are found indifferent, being 
fworn to try the Iſſue, ſhall alſo be ſworn to try 
the reſt of their Fellows. 1 Inf. 158. 

At Common Law there uſed to be returned 
twenty-four upon the Venire, and afterwards a 
Habeas Corpora with a Decem Tales; and if a 
full Jury did not appear or were challenged, then 


{a) Challenging for want of Hundredors, or contrary 


to the Special Jury Rule, a Contempt. Str. 593. 
a Di- 
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he ca 
Error 
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a Difringas with an Oo Tales, and fo to the 
Duo Tales, if there were not a full Jury. 


Aſſizes, Ic. and by the Statute 5 Phil. & Mar. 
cap, 7. where the King, Queen or Informer, &c. 
are Parties. 

A Challenge may be taken to thoſe of the 
Tales de Circumſtantibus. 

The King, or any one authorized for him, 
may releaſe his Challenge. Where the Party 
may challenge, the King may challenge. 

'Tis no Challenge to ſay, the Juror is the 
King's Tenant, or that he is favourable to the 
King; but it is good to ſay, the Sheriff or Ju- 
ror bears Grudge or Malice to the Defendant 
where the King is Party. If the Juror hath 
any Freehold *cis ſuffictent, although not to 405. 
a Year: For the Statute which injoins that, 
peaks only betwixt Party and Party. 

The fisſt who challenges, be he Plaintiff or 
Defendant, ſhall have the Preference and Ad- 
rantage of his Challenge. If a Juror be once 
challenged and withdrawn upon the Principal, 
he cannot ſerve upon the Tales; if he doth, *cis 
Error, and Judgment may be ſtayed; and fo if 
he be challenged, and a Jury remain pro defet7u 
ſuratorum, it he be ſworn upon a new Diſtrin- 
gas, *tis Error, not helped by any Statute of 
feofails, and a Miſ-trial, and a Venire facias de 
woo may be awarded, Cre. Eliz. f. 429. Whit- 
ty's Caſe. 

Eſiſors may be ſworn in ſome Caſes to return 
and impanel all Juries, as ſhould upon any Ve- 
wire facias, Habeas Corpora, or Diſtringas Jur. 
come to their Hands, impartially, indifferently, 

and 


And Tales de Cir- 
this was the Courſe until the Statute 35 H. 8. <umfantibus 


which gives the Tales de Circumſtantibus at the 5 x. 7 
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and without Favour or Affection, nor at the 
' Denomination of any Perſon. 

In High Treaſon the Priſoner may peremp- 
torily challenge to the Number of thirty-five, 
which is under the Number of three Juries; but 
in Petit Treaſon, Murder or Felony, the Num. 
ber is reduced to twenty. The Priſoner may 
challenge any that are Witneſſes againſt him, 

Where the King is Party, the Defendant muſt 
ſhew the Cauſe of his Challenge inſtantly. 

After a Challenge for Cauſe, the Priſoner 
may challenge the ſame Perſon peremptorily, 
Grand Jury. One of the Petty Jury was challenged, be. 
cauſe he had been of che Grand Jury, and found 
the Bill. Siderin 244. Tis a good Challenge, 
Proſecutor en- In an Information of Forgery, the Defendant 
tertained by a challenged one of the Jury, for that the Profe. 
— — a cutor had been lately entertained at his Houſe: 
5” This was admitted to the Favour, though againſt 
Challenge by the King. And then the Counſel for the King 
the King challenged another, and were preſſed to alledge 
_ the Cauſe, for 33 Ed. 1. takes away the gene. 
8 ral Challenge; but the Court (fave Mylde, who 
ſeemed to be of another Opinion) ordered the 
Panel to be firſt gone through, and if there were 
enough, the King is not to ſhew any Cauſe. 1 
Vent. 309. T. Raym. 473, 4. 
Jurors found The Jurors were challenged by the Priſoners, 
others guilty becauſe they had already given a Verdict, and 
in the fame found others guilty, who were indicted in the 
_ ſame Indictment : But held to be no Cauſe of 
Challenge. Chellenge. Kelynge g. | 
One challen- | One was arraigned of Felony, who challeng- 
ged thirty-ſix, ed thirty-ſix peremptorily; and adjudged to 


d adjudged | 
wan — 3 _ not preſſed [0 Death, Kelynge 


Upon 
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Upon a Trial at Bar, Trin. 1 V. & M. the Triors of a 
Queition was, Whether the Fair called Maybill Challenge to 
Fair, ſhould be kept at Waybill, or at Anderry ? tne Ou l 
And one of the Jury was challenged, becauſe 
he lived at Wayhill This being a Challenge to 
the Favonr, :wo of the Jurors were {ſworn to 
be Triors, and their Oath was, Yu ſhall well 
and trulo try whether A. (the Furyman challenged) 
ſtand indifferent between the Parties to this Iſſue. 

Salkcl1 144. | 

Cook being, indicted for High Treaſon, and How a Jury: 
the Jury called, he offered to ask the Jurors, in man ſhall be 
order to Challenge them, if they had not ſaid he 3 
was guilty, or would be hanged? Et per Cur, © Ou 
this is a good Cauſe of Challenge, but then the 
Priſoner muſt prove it by Wicnefles, and not 
out of the Mouth of the Juryman: A Juryman 
may be asked upon a Voir (a) dire, (b) whe- 
ther he hath any Intereſt in the Cauſe, or whe- 
ther he hath a Freehold, Sc. For theſe do not 
make him criminal; but you ſhall not aſk a 
Wirneſs, or a Juryman, Whether he hath been 
whipped for Larceny, or convict of Felony ? 

Or whether he was ever committed to Bride- 
well, Ec. becauſe that would make a Man diſ- 
cover that of himſelf which tends to make him 


(a) Voire, a French Word ſignifying truly. 

(6) Voire dire, (Fr. Veritatem aicere) is when it is 
prayed upon a Trial at Law, that a Witneſs may be ſworn 
upon a YVozre dire; which is, that he ſhall on his Oath ſpeak 
the T-uth, whether he ſhall gain or loſe by the Matter in 
Controverſy ; and if it appears that he is unconcerned, his 
Teſtimony is allowed, otherwiſe not. On a Voire dire, a 
Witneſs may be examined by the Court, if he be not a 
Party intereſted in the Cauſe, as well as the Perſon for 
whom he is Witneſs; and this has been often done, where 
a buſy Evidence, not otherwiſe to be excepted againſt, is 
ſeſpected of Partiality. 

| infamous; 
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infamous; and in this Cafe the Anſwer might 


charge him with a Miſdemeanor. Et per Poe] 


Juſtice: In a Civil Cauſe, you may perhaps ask 
a Man if he has not given his Opinion before. 
hand upon the Right ? For he might have done 
that as Arbitrator between the Parties. Sa. 
keld 153. 

It was held, that a Challenge to the Arty 
is no Part of the Record, and ought to be de- 
termined whether good or bad by the Judge 
who ſhould have tried the Cauſe, if the Chal. 
lenge had not been taken ; and has been fo held 
in B. C. It was alſo ſaid, That if a Demurter 
be to a Challenge at the Aſſiſes, the Judge of 
Aſſiſe may determine it there, or adjourn it to 
be heard another Time. S:yle 464. 


Precedents, containing the Forms of Chal- 
lenges to the Array, Sc. And the 
Proceedings thereupon. Pleas Puis ie 
Darrein Continuance ; Bills of Excep- 
tion, &c. 


Challenge to the Array, becauſe the 
Sheriff is Coufin to one of the De- 
fendants. 


A ND now here at this Day came, as well 
| the faid Henry Vernon, the now Deman- 
dant, as the ſaid John Manners, Qc. by thei 
Attornies aforeſaid; and the Jury thereupon 
impanelled being called likewiſe came: And 
thereupon the ſaid Henry Vernon challenges the 
Array 
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Array of the Panel aforeſaid ; becauſe he ſaith, 
that that Panel was arrayed by one Sir John 
Zouch, Knight, now, and at the Time of ma- 
king the ſaid Array, Sheriff of the ſaid County 
of Derby, which ſaid Sheriff is the Couſin of the 
ſaid John Manners; to wit, the Son of George 
Zouch, Eſq; the Son of Sir John Zouch, Knight, 
the Son of John Zouch, Eſq; the Son of John 
Zouch, Eſq; the Son of William Lord Zouch, 
the Son of Allen Lord Zouch, the Son of Vil- 
liam Lord Zouch, the Son of Elizabeth the 
Daughter of William Lord Roos, the Father of 
Thomas Lord Roos, the Father of Thomas Lord 
Roos, the Father of Eleanor the Mother of Sir 
Gorge Manners, Knight, the Father of Thomas 
Earl of Rutland, the Father of the ſaid Joby 
Manners; And this the ſaid Henry is ready to 
veriſty, Wherefore he prays Judgment, and 
that the ſaid Panel may be quaſhed. Coke's En- 


ries 340. c. 
hal- 
the 
is le WY { Suggeſtion on the Roll by the Plaintiff, that the 
.cep- Sheriff is Tenant to the Plaintiff. 
And thereupon the ſaid John Lord S:. John 
FY ſays, That John Dyve, Eſq; is now Sheriff of 


the ſaid County; and that the ſaid John Dyve 
De- tolds twelve Acres of Meadow, with the Ap- 
purtenances in Budenham in the County afore- 
laid, of the ſaid John Lord &. John, at will, 
by the Rent of forty Shillings, to be paid to 


man- the faid 70% Lord St. John yearly ; and for 
their Wl that Cauſe, he prays a Writ of our Sovereign 
2upon Lord the King, to cauſe to come twelve, &c. 
hes to try the faid Iſſue above joined, to be directed 
2s the 


o the Coroners of our ſaid Lord the King, of 
N cac 
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Precedents containing Forms of Ch. 9. 


the faid County. Whereupon the ſaid Thomas 
(the Defendant) ſays, That the ſaid Foby Dyve 
doth not hold the ſaid twelve Acres of Meadow, 
with the Appurtenances, or any Part thereof 
of the ſaid 7obn Lord St. Jobn, at will, as the 
faid Fohn Lord St. John hath above alledged, 
Therefore, notwithſtanding the aforeſaid Chal. 
lenge of the ſaid John Lord St. John to the ſaid 
Sheriff, it is commanded the ſald Sheriff, that, 
Sc. Coke's Entries 397. 4. 


A Precedent of a Challenge for Default of Hun- 
dredors. 


And thereupon the ſaid A. B. by C. D. his 
Attorney, comes and challenges the Array of 
the Panel aforeſaid ; becauſe he ſaith, That the 


Vill of Dale in the County aforeſaid, in which 


the ſaid Cauſe of Action ariſes, and is laid in 
the ſaid Declaration to ariſe, at the Time of 
making the ſaid Array, was, and now is within 
the Hundred of Downs, in the County aforeſaid; 
and that the preſent Sherift of the County afore- 
faid, hath not returned or impanelled any Hun- 
dredors of the Hundred of Downs aforeſaid, to 
try the Iſſue now joined between the ſaid Par- 
ties; neither have the Jury now impanelled and 
returned, or any of them, nor had they, or any 
of them at the Time of making the ſaid Array, 
or at any Time ſince, any Lands or Tenements 
within the ſaid Hundred of Downs ; neither do 
the {aid Jury, or any of them now, nor did they, 
or any of them at the Time of making the faid 
Array, dwell or inhabit within the ſaid Hun- 
dared, And this the ſaid A. B. is ready to ve- 


rify. 


Ch. 9. Challenges to the Array, &c. 
rify, Wherefore he prays Judgment, and that 


the ſaid Panel may be quaſhed. 


This muſt be under CounciPs Hand, and the 
Proceedings herein you may read before; if they 
demur, thus, 

Moratur in Lege 
W. T. 

Joinder in Demurrer 
G. D. 


A Challenge by the Defendant, becauſe the Sheriff 


is Coufin to the Leſſor of the Plaintiff. 


And thereupon the ſaid Defendant, by A. B. 
kis Attorney, comes and challenges the Array 
of the Panel aforeſaid; becauſe he ſaith, That 
that Panel was made and arrayed by C. D. Eſqz 
now, and at the Time ,of making the Array 
of the ſaid Panel, Sheriff of the County afore- 
faid z which ſaid Sheriff is the Couſin of E. F. 
Gentleman, the Leſſor of the Plainliff named in 
the ſaid Declaration, To wit, The Son of G. H. 
the Son of K. L. the Daughter of M. N. the Son 
of O. P. the Father of Q, R. the Mother of the 
ſaid E. F. the Leſſor of the ſaid Plaintiff named 
in the ſaid Declaration. And this the ſaid De- 
fendant is ready to verify. Wherefore he prays 
Judgment, and thatothe ſaid Panel may be 
quaſhed, Sc. 


If the Plaintiff deny the Kindred and Afinity, 


then thus, 
Nient Couſin par le manner 
V. J. 
eſt Couſin 
n. 
Vol. I. P Then 
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fore, was one of the Nobles and Peers of thi 


and W. H. late Sheriff of the ſaid County of 


Precedents containing Forms of Cb. g, 

Then are two or more Triors ſworn, but ſeldom 
more than two, and ( ter they have heard the 
Proofs and Evidence given to make good the Defen- 
dant's Plea) they give their Verdict 3 


Note; Jbe challag, ou if be pleaſe, demur 
upon the Cballen | 


A Challenge to the Array by a Peer, becauſe 10 
* Knight was returned upon the Fury; and a 
Demurrer to the ſame, and TFoinder in De- 
murrer. 


And thereupon the ſaid Earl challenges the 
Array of the Panel of the ſaid Aſſte f becauſe 
he faith, That he now is, and at the Time of 
ſuing out the ſaid Writ of Aſſiſe, and long be- 


Realm, having a Seat and a Vote in every Par- 
liament of the ſaid Realm; and that the Array 
of the Panel of the ſaid Afiſe was arrayed by T.0, 


Middleſex, no Knight being named or returned 
in the faid Panel of that Array, as there ought 
to have been according to the Law of this Realm, 
And this he is ready to verify. Wherefore he 
prays Judgment, and that the Panel may be 
quaſhed, | 

And the ſaid F. N. ſays, That the ſaid Chal- 
lenge of the ſaid Earl above made by the ſaid 
Earl to the Array of the Panel of the ſaid Aſſſe, 
is not ſufficient in Law to quaſh the Array of the 
ſaid Panel; and that by the Law of the Land 
he is not bound to anſwer to the ſaid Challenge 
in Manner and Form aforeſaid alledged. And 
his he is ready to veriſy. Wherefore he prays 
ee 


AC, 


Alto 
the ſ 
nel v 
Sher. 
the J 
tiff, 

he i. 
Jude 
ed, 


Ti 
ray e 


arra; 
cordi 


(0) 
but 7 


fon © 


two, 


Clert 


e ſaid 
Aſſiſe, 
of the 
Land 
llenge 
And 
| prays 
ment, 


* 
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judgment, and that the Array of that Panel 
may be affirmed. 

And the ſaid Earl, for as much as he hath 
alledged a ſufficient Challenge to quaſh the Ar- 
ray of the ſaid Panel, which he is ready to ve- 
tify; which ſaid Challenge the faid F. N. hath 
not denied, neither doth he any ways anſwer 
thereto, prays Judgment, and that the Array 
of the Panel of that Aſſiſe may be quaſhed. 
Plowd, 117. and Judgment was given to quaſh 
the Panel. FOTO 


A Challenge to the Array, becauſe returned at the 
Denomination of the Plaintiff. 


And thereupon the ſaid A. B. by C. D. his 
Aitorney, comes and challenges the Array of 
the ſaid Panel; becauſe he ſaith, That that Pa- 
nel was made and arrayed by E. F. the preſent 
Sheriff of the ſaid County and his Officers, at 
the Denomination and Inſtance of the ſaid Plain- 
if, in Favour of the ſaid Plaintiff. And this 
he 1s ready to verify, Wherefore he prays 
Judgment, and that that Panel may be quaſh- 
ed, Sc. 


To which the Plaintiff may plead, that the Ar- 
ray of the Panel was well and equally made and 
arrayed by the ſaid Sheriff and bis Officers, ac- 
carding to the Duty of his Office. 


Or the Plaintiff, if he will, may confeſs it; 
but if be plead, then the Judges immediately aſ- 
ſign Triors to try the Array, which ſeldom exceed 


two, who being choſe ana ſworn, ihe Aſſociate or 


Clerk in Court doth declare and rehearſe un;o them 
1 tbe 


2IL 
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. cauſe to come, c. to try the ſaid Iſſue from 


Precedents containing Forms of Ch. 9. 


the Matter and Cauſe of the Challenge, and after 
be bath ſo done, concludes to them thus. And ſo 
your Charge is to inquire whether it be an even 
and impartial Array, or a favourable one: And 
if they affirm it, then the Clerk enters underneath 
the Challenge, 

Affirmatur. 


But if the Triors find it favourable, then thus; 


Calumpnia vera, 


A Challenge becauſe the Cauſe of Action ard: 
within an Hundred, of which the Plaintiff is 
Lord, and praying a Writ io the next Hun- 
dred. „ 


And thereupon the ſaid A. ſaith, That the faid 
Vill of Dale, in which the ſaid Treſpaſs was 
done, is within the Hundred of B. and that he 
is Lord of the ſaid Hundred; and that all the 
Freeholders within the ſaid Hundred are within 
the Diſtreſs of the ſaid A. and for that Reaſon 
he prays a Writ of our ſaid Lord the King to 


the next Nezgbbourhood in the ſaid County, out 
of the Hundred next adjoining to the ſaid Vill 
of Dale, to be directed to the Sheriff of the ſaid 
County; and becauſe the Defendant doth not 


deny this, it is granted to him; therefore it 1s 
commanded, c. 


A Chal- 


Ch. g. Challenges to the Array, &c. 


A Challenge becauſe the Sheriff and two of the Co- 
roners are Tenants of. the Plaintiff, and a Ve- 
nire prayed to the other Coroners. 


And thereupon the ſaid A. B. faith, That as 
well C. D. Knight, Sheriff of the ſaid County, 
as E. F. and G. H. two of the Coroners of the 
faid County, are Tenants of the ſaid Plaintiff, 
and within his Diſtreſs; and for that Reaſon 
he prays a Writ of our ſaid Lord the King to 
cauſe to come, Sc. to be directed to E. A. 
and R. P. the reſt of the Coroners of our ſaid 
Lord the King in the ſaid County; and becauſe 


arg the faid Defendant doth not deny the ſame, it is 
Jy ü granted to him, &c. 
Hun- 

; A Challenge, becauſe after the laſt Continuance the 
e ſaid Couſin of the Plaintiff is made Sheriff. 
; Was 


at he At which Day here came the ſaid Parties, c. 


ll the Bi the Sheriff did not return the Writ. And there- 
vithin WI upon the (aid Plaintiff ſaith, that after the laſt 
caſon Continuance of the ſaid Plea, to wit, after the 
ng to I OFaves of St. Martin laſt paſt, from which 

from WF Day the ſaid Plaint was continued here until this 
7 va Day, to wit, ſuch a Day laſt paſt, the preſent 
d Vi 


King by his Letters Patent did grant the Cu- 
ſtody of the ſaid County to Sir A. B. Knight; by 
Virtue of which Letters Patent the faid A. B. 
5 now Sheriff of the ſaid County; which ſaid 
A. B. is the Couſin of the ſaid Plaintiff, to wit, 
the Son, Sc. And for that Reaſon he prays a 
Writ, Sc. to be directed to the Coroners of 
* laid Lord the King, of the ſaid County, 
9 

1 Cba!. T2 A Chat 


he ſaid 
th not 
re it 18 
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A Challenge becauſe the Sheriff is of Council with 
the Plaintiff, and hath a Salary. 


And thereupon the faid Plaintiff faith, That 
A. B. is now Sheriff of the ſaid County; which 
ſaid A. B. is one of the Council of the ſaid Plain. 
tiff, and hath of him the yearly Rent or Fee of 
200. and for that Cauſe he prays a Writ, &. 
to be directed to the Coroners, &c. And be. 
cauſe the ſaid Defendant denies this, therefore, 
notwithſtanding the ſaid Allegation of the faid 
Blaintiff, the Sheriff is commanded, Sc. 


A Challenge, where the Plaintiff is Sheriff, and 
one of the Coroners his Tenant. 


And thereupon the ſaid Plaintiff faith, That 
he is now Sheriff of the ſaid County ; and that 
there are in the ſaid County two Coroners, to 
wit, R. H. and R. D. and that R. H. one of the 
ſaid Coroners, holds of him one Meſſuage, &c. N 


at the yearly Rent of, c. And for theſe Rea- WI © 


ſons he prays a Writ, Sc. to be directed to the We 
ſaid R. D. the other Coroner of the ſaid Coun- ther 
ty, &c. Ec. 


A Challenge, becauſe the Plaintiff is one of the She- (We 
riffs of London, and a Ven, fac. awarded theit 
to the other Sheriff alone. Wri 


And thereupon the ſaid Plaintiff faich, That that 
he and one Sir John Blunt, Knight, are Sheriffs WM 2 
of London; and becauſe he is one of the She- I if? 
riffs of London, he prays that a Writ, Sc. may Ii ©? fa 
be directed to the ſaid Sir Jahn Blunt, the other of t] 

Sheriff, 
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Sheriff, only, &c. And the ſaid Defendant 
was asked if he could ſay any Thing why the 
ſaid Proceſs ſhould not be directed to the ſaid 
Sir J. B. the other Sheriff alone; who ſaid that 
he could not, Therefore ic was commanded 
the ſaid Sir F. B. that he ſhould cauſe to come, 
Cc. ſo that the ſaid Plaintiff ſhould in no wiſe 
intermeddle therewith, 


A Challenge becauſe the Panel vas made by the 
Under-Sheriff, at the Denomination of the 
Plaintiff. 


And thereupon the ſaid Defendant challenges 
the Array of the Panel of the ſaid Jury, becauſe 
he faith, That that Panel was made and arrayed 
by T. W. Under-Sheriff of the ſaid County, at 
the Denomination of the ſaid Plaintiff, in Fa- 
vour of the ſaid Plaintiff, And this he is ready 
to verify, &c. 


Mich. 23 & 24 Eliz. Rot. 109. Therefore Entry of a 
came thereupon the Jury before our Lady the Challenge af- 
Queen at Weſtminſter, the Day, Sc. who nei- he; _—_— 
ther, &c, to recognize, Sc. becauſe as well, Sheriff is a. 
Sc. The ſame Day is given to the ſaid Par- moved, Ec. 
ties there, Sc. Ar which Day, before the ſaid 
(Queen at Weſtminſter, came the ſaid Parties by 
their ſaid Attornies, and the Sheriff ſent not the 
Writz and upon this, the ſame Plaintiff ſaith, Between 
That after the laſt Continuance of the ſaid Plea, Barklcy and 
that is to ſay, after the Saturday next after, Cc. VHeſſen. 
now laſt paſt; from which Day the ſaid Plain- 
tiff was continued here until this Day, that is 
to ſay, the Day, Sc. R. P. Eſq; late Sheriff 
of che ſaid County of E. from the ſame * 
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Challenge 


gainſaid. 


Challenge to 
the Array, be- 
cauſe the Co- 
Toners made 
the Pa el at 
the Denomi- 
nation of the 
Plaintiff, 


Precedents containing Forms of Ch, g. 


of-Sheriff of that County was duly amoved; and 
the ſaid Queen now by her Letters Patent, bath 
commirted unto one T. P. Knight, the Cuſtody 
of the ſaid County of E. by Pretence of which 
ſaid Letters Patent the ſaid T. P. now remaineth 
Sheriff of that County, which faid T. P. of 4. 
at A. aforeſaid took his Wife Anne, of the Blood 
of M. now the Wife of him the Plaintiff ; that 
is to ſay, the Daughter of R. D. the Son of V. 
D. Knight, Father of June, Mother of the ſaid 
M. now Wife of him the Plaintiff; which ſaid 
T. P. Knight, and A. had Iſſue between them 
A. P. yet alive, and in full Life remaining, at 
A. aforeſaid; and this he is ready to prove, Gc. 
And for that Cauſe he prayeth a Writ of our 
Lady the now Queen, of Venire facias, to try 
the faid Iſſue in Form aforeſaid joined, to be 
directed to the Coroners of the faid County; and 
becauſe the ſaid Defendant doch gainſay, and 
doth not grant that to be true; therefore, not- 
withſtanding the ſame Challenge, a Command 
is to the Sheriff, that he make to come twelve, 
Sc. of the Viſne of B. by whom, Sc. 
Eaſter Term 38 H. 8. Rot. 558. And here- 
upon the Defendant doth challenge the Array of 
the Panel of the ſaid Jury, becauſe he faith, That 
that Panel was made and arrayed by A. and C. 
Coroners of the ſaid County, at the Denomina- 


tion, and in Favour of the faid Plaintiff; and 


this he is ready to "verify, and requeſteth that 
the fame Panel may be quaſhed. And the ſaid 
Plaintiff faith, That the ſaid Panel by the ſaid 
Coroners was well and equally made; and not 
at the Denomination, or in Favour, nor in Pro- 
motion of the ſaid Plaintiff ; whereupon the faid 
Tuftices, by the Conſent of the ſaid Parties, did 
chuſe and aſſign D. and E. two of the ſaid Jury 

now 


Ch. 9. Challenges to the Array, &c. 


now appearing, to try the ſaid Challenge; which 
faid Triors being elected and tried, ſay upon 
their Oaths, that the ſaid Panel was well and 
faithfully made and arrayed by the ſaid Coro- 
ners, and not at the Denomination, neither in 
Favour, nor in Promotion of the faid Plaintiff; 
whereupon the Jurors of the ſaid Jury being cal- 
led, tried and ſworn, ſay, Cc. 


A Precedeut of a Plea after the laſt Continuance. 
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And now at this Day, Sc. comes ſuch a one Of a Releaſe. 


Defendant, by FJ. C. his Counlel, and faith, 
This Action the Plaintiff againſt the Defendant 
ought not to maintain; for that after the Quin- 
den of the Holy Trinity laſt paſt, from which 
Day, until ſuch a Day in Michaelmas Term next, 
unleſs the Juſtices of Aſſizes come before ſuch a 
Day, Fc. the Action aforeſaid is continued, &c. 
the Plaintiff by his Deed dated, Sc. did releaſe, 
Sc. and ſhew, Sc. the Matter what it is, whe- 


ther in Abatement, in Bar dilatory, or peremp- 


tory, as the Caſe is, &c. and this he is ready 
to aver. To this Plea muſt be annexed an Af 
fidavit of the due Execution of the Deed, Re- 
leaſe, &c. 

Note; Brook in his Abridgment, Tit. Continu- 
ance, 61 and 83, ſays, That after the Inqueſt is 
awarded to inquire of Damages, the Defendant 
cannot plead a Plea Puis le darrein Continuance, 
becauſe he hath no Day in Court to plead. 

The Day of Ni, prius and Day in Bank are 
all one; ſo that a Releaſe made betwixt theſe 


Days cannot be pleaded in Bank; but it ſeems + 
that a Releaſe made be ween the Day of the Je- 


nire facias returned, and the Writ of N privs 
awarded, 
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awarded, and the Day of the Ni prius, may 
be pleaded at the Day of the Niſi prius, but not 
after the Verdict. 21 H. 6. f. 10. Bro. Tit. 
Juror, &c. 3 1. Tit. Continuance, 76, 42, 27, 13, 

A Man ſhall have but one Plea after the laſt 
Continuance; for the Plaintiff ſhall not be de. 
layed ad infinitum. 16 H. 7. 11. Bro. Tit. Con- 
tinuance, 59, 41, 45, 40, 5, 21. | 

After the Inqueſt taken by Default, and be- 

fore Judgment, the Defendant came and plead. 
ed an Arbitrament made after the laſt Continy- 
ance ; and by the Opinion of the Court, he had 
no Day in Court to plead this Plea; and it was 
ſaid, that he could plead no Plea in ſuch Caſe, 
but as Amicus Curie, and of Matter apparent, 
he ſhall be received; otherwiſe he mult reſort 
to his Audila Querela. 21 H. 7. 33. Bro, 
ibid. 38. 
But if the Jury remain for Default of Jurors, 
the Defendant may plead a Releaſe, Cc. at the 
Day in Bank Puis le darrein Continuance, although 
he did not offer it at the Vi prius; otherwiſe 
if the Jury had been taken at the Ni prius. 22 
H. 6. 1. Brook, ibid. 30. 

If it be pleaded at the Niſi prius, the Court 
may record the Plea, and diſcharge the Inqueſt, 
and give Day to the Parties in Bank. id. 
34. 8. 

In Debt after Iſſue joined, the Defendant at 
the Ni prius pleaded Payment of Part after 
the latter Continuance in Abatement. And the 
Jury being diſcharged, and the Plea adjourned 
in Bank, for that no Place of Payment was 
pleaded, the Plaintiff had Judgment to recover 
his Debt, becauſe after Iſſue joined, no Reſpon- 
deas ouſter can be awarded. IL. 5 E. 4. 139. 
Alevn's Rep. 69. in the Caſe of Beaton and * 
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If after a Plea in Bar the Defendant pleads a 
Plea Puis darrein Continuance, that is a Waver 
of his Bar; and no Advantage ſhall be taken of 
any Thing in the Bar. 1 Salk. 178. 

One may plead Puis darrein Continuance, that 
the Plaintiff brought a ſecond Action for the 
ſame Cauſe, and recovered; though he might 
have pleaded the former in Abatement of the 
ſecond Action. Per Holt C. J. Comberb. 357. 

To an Action brought by an Adminiſtrator 
de bonis non cum leſtamento annexo, during the 
Minority of R. V. it is a good Plea for the De- 
fendant, Puis darrein Continuance, that R. V. 
puis darrein Continuance, had attained the A 
of twenty-one Years; for by that the Admini- 
ſtrator's Power is determined, and of Conſe- 
quence the Action alſo. 1 Latw. 342. 

A Releaſe pleaded puis darrein Continuance 
muſt be pleaded in Bar, and pray Judgment if 
the Plaintiff ought further to have or maintain 
his ſaid Action; being this is a Collateral Mat- 
ter that happened ſince the Action was brought, 


and thereby the Defendant admits that the Ac- 


tion, was well brought at firſt ; but that by rea- 
fon of this new Matter the Plaintiff ought not 
to proceed any further. 2 Lutw, 1143. 

Now, although, when Difficulty ariſes in the 
Evidence, the Matter is moft commonly (of late) 
found ſpecially, and Demurrers on the Evidence 
are ſeldom uſed; yet inaſmuch as it is ſometimes 
done, and that our Practiſer may be prepared 
with an Authentick Precedent for that Purpoſe, 
I ſhall tranſcribe one out of Cotes Entries, f. 
134. vix. . 
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Afterwards, at the Day and Place within Demurrer on 
named, before Sir James Dyer, Knight, Chief the Evidence. 
Juſtice, 
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Precedents containing Forms of Ch. q. 
Juſtice, Sc. and N. B. Juſtices of our ſaid Lady 
the Queen, aſſigned according to the Form of 
the Statute, Sc. to hold the Aſſizes in the 
County of Northampton, &c. came, as well the 
within named J. A. as the within written H. C. 
by their ſaid Attornies. And the Jurors of the 
Jury within mentioned being called likewiſe 
came; who were elected, tried and ſworn to 
ſpeak the Truth concerning the Premiſſes. 
Whereupon the ſaid H. by F. B. his Council, 
in order to maintain the Iſſue within joined, gave 
in Evidence to the ſaid Jury before the ſaid 
Juſtices, That (here inſert the Evidence verba- 
tim.) And ſo the ſaid H. ſaith that, Fc. as he 
hath within in his Plea alledged : Wherefore he 
prays Judgment; and that the ſaid Jurors may 
give their Verdict of and concerning the Mat- 
ters within contained for the ſaid H. | 
And the faid J. A. by C. Z. his Council faith, 
That the Matter aforeſaid by the ſaid H. above 
given in Evidence to the ſaid Jury, is not ſuf- 
ficient to prove the Iſſue above joined on the 
Part of the faid H. And that he to the faid 
Matter ſo given in Evidence in the Form afore- 
faid, is not bound by the Law of the Land to 
anſwer : And this he is ready co verify. Where- 
fore for want of ſufficient Matter ſhewn to the 
faid Jury in that Behalf, the ſaid F. A. prays 
Jadgment, and that the Jurors aforeſaid may be 
diſcharged from giving their Verdict on the ſaid 
Iſſue, and that his Debt within mentioned, to- 


gether with his Damages by reaſon of the de- 


taining that Debt, may be adjudged to him. 
And the ſaid H. ſince he hath above given in 
Evidence to the ſaid Jury, ſufficient Matter in 


Law to maintain the Hue within mentioned on 


the 


Ch. 9. Challenges to the Array, &c, 


the Part of the ſaid H. which he is ready to ve- 
rify, which ſaid Matter the ſaid F. hath not de- 
nied, nor any wiſe anſwered thereto, prays Judg- 
ment; and that the faid J. A. may be barred 
from having his faid Action againſt him, and 
that the ſaid Jurors may be diſcharged from gi- 
ving their Verdict upon the ſaid Iſſue: And at 
the Day in Bank Judgment was given for the 
Plaintiff, that the Evidence was, ſufficient. 


A Precedent of a Demurrer upon the Evidence. 


And now at this Day the ſaid Plaintiff and 
Defendant by their Attornies did appear, and 
the Jury likewiſe did appear and were ſworn, 
Sc. upon which Sir T. J. Serjeant at Law, of 
Council with the Plaintiff, gave in Evidence ſo 
and ſo, [here repeat it truly] and did require the 
Jurors to find for the Plaintiff; upon which 7. 
C. of Counſel with the Defendant ſaith, That 
the Evidence and Allegations aforeſaid alledged, 
were not ſufficient in Law to maintain the Iſſue 
joined for the Plaintiff, to which the Defendant 
need not, nor by the Laws of the Land is not 
holden to give any Anſwer ; wherefore, for De- 
fault of ſufficient Evidence in this Behalf, the 
Defendant demands Judgment, that the Jurors 
aforeſaid of giving their Verdict be diſcharged, 
Sc. and that the Plaintiff be barred from ha- 
ving a Verdict, Sc. Then the Plaintiff joins 
and ſays, That he had given ſufficient Matter 
in Evidence, to which the Defendant hath given 
no Anſwer, Sc. and demands Judgment, and 
that the Jury be diſcharged, and that the De- 
tendant be convicted ;;, then the Jury may give 
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Damages, if Judgment ſhall happen to be for Clayton's 


the Plaintiff, Sc. 
A Bill 
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Precedents containing Forms of Ch. 9. 


A Bill. of Exception. 


— To wit. Be it remembered, That the 
Day of in the Year of our Lord 

before T. B. and / Juſtices of our ſaid 
Lord the King, for taking Aſſizes in the ſaid 
County aſſigned, in a Plea of Treſpaſs and Ejec- 


ment, which J. S. in the Court of our ſaid Lord 


the King before himſelf, by Bill, doth proſecute 
againſt E. B. ſuppoſing by the ſaid Bill, that the 
aforeſaid 7. B. Sc. [And recite the Subſtance of 
the Declaration, or what it is, &c. and the Iſue, 
and then what the Evidence to prove the Defen- 
dant guilty was, which bere was a Surrender of a 
Copyhold out of Court, &c.] and that he deſired 
the Jury aforeſaid to give their Verdict for the 
ſaid T. B. of and upon the Premiſſes, and that 
he likewiſe deſired the Judges aforeſaid, that 
they would inform the Jury aforeſaid, that the 
Surrender aforeſaid out of Court made, 'was good 
and effectual in Law; and the aforeſaid Juſtices 
the aforeſatd Surrender of the Land aforeſaid, 
with the Appurtenances, made out of Court of 
the Manor aforeſaid, in Form aforeſaid, did af- 
firm to the faid Jurors was not good in Law, 
by which the ſaid Thomas, for that the afore- 
faid Matters to the ſaid Jurors in Evidence ſhew- 


ed, do not appear, c. did requeſt of the ſaid 


Juſtices, according to the Form of the Statute 
in ſuch Caſe provided, this preſent Bill, which 
doth contain in it the Matter aforeſaid, above 
by him to the Jurors aforeſaid ſnewed; by which 
the ſaid Juſtices, at the Requeſt of him the ſaid 

Thomas, this Bill have ſealed at D. aforeſaid. 
Vide a Bill of Exceptions in the King's Bench, 
upon a Trial at the Aſſizes in Sam. Vernon's Cale, 
in 


Ch, 9. Challenges to the Array, &c. 


in Brownlow's Entries Latine Rediviv. f. 129. 
where the Declaration, Plea, and Continuances 


are ſet forth, and then the Exception, A very 
uſeful Precedent, | 


Hillary Term in the 33d and 34th Year of the 
Reign of our Lord Charles the Second, the pre- 
ſent King of England, Sc. 


Kent, to wit, Samuel Vernon, &c. [here recite 
all the Pleadings and Continuances of the Record.) 
Which ſaid feveral Iſſues in Manner aforeſaid 
reſpectively joined between the ſaid Parties, af- 
terwards, to wit, at the Aſſizes held at the Ca- 
ſtle of Canterbury in the County aforeſaid, before 
V. Montague, Chief Baron of the Exchequer of 
our ſaid Lord the King, and Sir H. Windbam, 
Knight, one of the Juſtices of our ſaid Lord the 
King, of the Court of Common Pleas, the Ju- 
ſtices of our ſaid Lord the King aſſigned to hold 
the Afizes for the ſaid County, according to the 
Form of the Statute, c. on Tueſday the 14th 
Day of March in the 34th Year of the Reign of 
our ſaid Lord the preſent King, came to be tried, 
At which Day before the ſaid Juſtices, come as 
well the ſaid S. V. in his proper Perſon, as the 
faid J. T. by his ſaid Attorney; and the Jurors 
of the Jury impanelled being called likewiſe 
came, and were ſworn to try the faid ſeveral 
Iſſues in Manner aforeſaid reſpectively joined. 
And upon that Trial in Manner aforeſaid had, 
to maintain the ſaid Iſſues, the faid S. U. gave in 
Evidence to the Jury ſo impanelled and ſworn, 
Thar, Sc. | here recite the Evidence]. And there- 
upon the Counſel on the Part of the faid J. F. 
interpoſed and inſiſted, That the ſaid * 

| Q 
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ſo as aforeſaid given in Evidence to the Jurors 
aforeſaid, was not ſufficient in Law to maintain 


the ſaid Iflues on the Part of the ſaid 8. U. and 
thereupon prayed of the ſaid Judges, That the 
ſaid Matter might be found ſpecially. Not- 
withſtanding which the ſaid Judges declared 
their Opinion, That the ſaid Matter, ſo as afore- 
faid given in Evidence to the Jurors aforeſaid, 
was ſufficient in Law to maintain the ſaid Iſſues 
on the Part of the ſaid S. UV. if the Jurors ſhould 
believe it; and find that, &c., And thereupon 
the ſaid Juſtices, by their Direction to the Jury, 
according to their Qpinion aforeſaid, left the 
Conſideration thereof to the ſaid Jurors : Where- 
upon the Counfel pf the ſaid F. F. conceived, 
that by the Law of the Land the Matters afore- 
ſaid, fo as aforefaid, on the Part of the ſaid 5. 
U. given in Evidence to the ſaid Jurors, (although 
the Jurors ſhould believe and find, That, Ge.) 
were not ſufficient in Law to maintain thoſe Iſ- 
ſues on the Part of the faid S. U. Therefore 
they made their Exception to the ſaid Opinion 
of the ſaid Juſtices, and prayed that the ſaid Ju- 
ſtices would ſet their Hands and Seals to this Bill, 
according to the Form of the Statute in the like 
Caſe lately made and provided: And thereupon 
the ſaid H. Windbam ſet his Hand and Seal 
thereto, according to the Form of the ſaid Sta- 
tute, At the Caſtle of Canterbury, 14th March 
in the 35th Year of the ſaid King. 


1. Weſt. 2. 31. or 13 E. 1. 31. When the Ju- 
ſtices will not allow a Bill of Exception upon 
Prayer, if the Party impleaded tender the ſame 
unto them in Writing, and requires there Seals 
thereunto, they or one of them ſhall do it. 


2. If 


Ch. 9. Challenges to the Array, &c. 22 5 
* 2. If the Exception ſealed be not put into 
the Roll, upon Complaint thereof to the King, 
the Juſtice ſhall be ſent for, and if he cannot 
deny the Seal, the Court ſhall proceed to Judg- 
ment according to the Exception. | 

This Bill of Exception is given by the Statute 2 Inſt. 426. 
of Weſtm. 2. cap. 31. before which Statute a 
Man might have had a Writ of Error; for Er- 
ror in Law, either in redditione Judicii, in red- 
ditione Executionis, or in Proceſſu, Sc. which 
Error in Law muſt be apparent in the Record; 
or for Error in Fait, by alledging Matter out of 
the Record, as the Death of either Party, c. 
before Judgment. But the Miſchief was, if ei- 
ther Party did offer any Exception, pray ing the 
Juſtices to allow it, and the Juſtices over - ruled 
it, ſo as it was never entred of Record, this the 
Party could not aſſign for Error, becauſe it nei- 
ther appeared within the Record, nor was any 
Error in Fait, but in Law; and ſo the Party 
grie ved was without Remedy until this Statute 
was made. 

This Act extendeth to all Courts, to all Ac- 
tions, and to both Parties, and to thoſe who come 
in their Places, as to the Vouchee, Sc. who 
comes in loco tenentis. 

It extendeth not only to all Pleas dilatory 
and peremptory, &c. to Prayers to be received, 
Oyer of any Record or Deed, and the like; buc 
alſo to all Challenges of Jurors, and any Mate- 
rial Evidence given to any Jury, which by the 
Court is over-ruled. 2 Inſt. f. 427. 

All che Juſtices ought to ſeal the Bill of Ex- 
ceptions, yet if one doth it, it is ſufficient; if 
all refuſe, it is a Contempt in them all. And 
the Party grieved may have a Writ grounded 

upon this Statute, commanding them to put 

Vol. I, Q their 
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their Seals jaxta formam Statuti, & boc fab 
riculo quod incumbit nullatenus omittatis. |[ d, | 
The Party muſt pray the Juſtices to put 


tler Seals before Judgment; but if they deny 


it they may be commanded, and ney do it af- 
ter Judgment. bid. 

If the Party be Seed, his Heirs or Executor, 
Sc. according to the Caſe, may have a Writ 
of Error upon this Bill of Exceptions. And no 
Diminution can be alledged, for the Parties 
are confined to the Matter in the Bill. id. 

If the Juſtice die before he acknowledgeth the 


Seal according to the Act, a Scire facias ſhall 


go to his Executor or Adminiſtrator, for the 


Death of the Judge is the Act of God, which 


ſhall not prejudice the Party: As in the Caſe of 
a Certificate of the Marſhal of the King's Hoſt, 
that the Perſon outlawed was in the King's Ser- 
vice beyond Sea, in a Writ of Error a Scire fa- 
cias ſhall go to the Marſhals Executor or _ 
miniſtrator upon ſhewing the Certificate. 
Inſt. 428. 

If the Judge denieth his Seal, the Party may 
prove it by Witneſſes. bid. 

Error of a Judgment at the Grand Seflions in 
the County of Pembroke, in an Aſſize of darrein 
Preſentment, by Henry Cort, againſt the Biſhop 
of St. David's, Dorothy Owen and others, for 
the Church of Stackpool. 

The fourth Error aſſigned was, becauſe the 
Iſſue being, whether H. Cort did laſt preſent one 


R. D. the laſt Incumbent, who was inſtituted 


and inducted upon this Preſentation : The Plain- 


tiff offered in Evidence Letters of Inſtitution, 


which appeared to be, and fo mentions that they 

were ſealed with the Seal of the Biſhop of London, 

becauſe the Biſhop of St. David's had not _ 
Sea 


Ch. 9. Challenges to the Array, &c, 


Seal of Office there, and thoſe Letters were 
made out of the Dioceſe; and the Defendant 
had demurred thereupon, that thoſe Letters were 


inſufficient, and the Demurrer was denied ; which 
Jones ſaid was an Error, becauſe they ought to 


have permitted the Demurrer, and ſhould have 
adjudged upon it, But it was held, That the 
not admitting of the Demurrer ought not to be 
aſſigned for Error; for when upon the Evidence, 
the Matter was over-ruled by the Juſtices of Aſ- 
ſize, that was a proper Cauſe of a Bill of Excep- 
tions, and the Remedy which the Statute ap- 
points in that Caſe: And for the Matter of the 
Letters of Inſtitution, ſealed with another Seal, 
and made out of the Dioceſe, it was held they 
were good enough; for the Seal is not material, 
it being an Act made of the Inſtitution, and the 
Writing and Sealing is but a Teſtimonial there- 
of, which may be under any Seal, or in any 
Place. But of that Point they would adviſe, 
Cro. x Part 340. | 

The Party grieved may have a Writ of Er- 
ror, and may aſſign Error upon that Bill ſealed, 
and alſo in the Record, or in one of them at his 
Pleaſure, F. N. B. f. 21. N. Ex rigore juris, it 
need not be alloweꝗ in Arreſt of Judgment. 27 
H. 8. in Tatum's Action upon the Caſe. 

Sir Henry Vane being indicted of High Trea- 
ſon tendered a Bill of Exceptions, which the 
Court refuſed to accept: And held that a Bill of 
Exceptions did not lie in Criminal Caſes, bur 
only in Actions between Party and Party. 1 
Lev. 68. Keyling 15, 1 Sid. 84. 

The Biſhop of Coventry and Litchfield was in- 
dicted for a Treſpaſs, and the Court allowed him 
a Bill of Exceptions, 1 Leon. 5. 


Q 2 Error 
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Error of Judgment in C. B. in Ireland, in 


| Eje&tment. The Queſtion was upon the Bill 


of Exceptions, for that the Juſtices there would 
not dire& the Jury, that a Probate of a Will 
before the Archbiſhop of Canterbury, and- alſo 
betore the Biſhop of Fernes, were ſufficient con- 
cluding Evidence, but only affirmed that they 
were good Evidence, leaving it to the Jury, to 
which the other Party fhewed in Evidence Let- 


ters of Adminiſtration under the Seal of the Pri- 


mate of Ireland; whereupon the Jury found no 
ſuch Will, and Judgment there given for the 
Plaintiff, and Error brought here by Defendant; 
and Judgment affirmed. T. Raym. 404, 405. 

A Bill of Exceptions does not extend where 
Priſoners are indicted at the Suit of the King, 
T. Raym. 486. | 

The Juſtices of the Peace having removed 
Pauper and his Family from the Pariſh of Naneſ- 
brough to the Pariſh of Preſton on the Hill in Che- 


Hire, Preſten appeals to the Seſſions, who con- 


firmed the Orders; but the Counſel for the Ap- 
pellants, at the hearing of the Appeal, tendred 
a Bill of Exceptions, ſtating a ſpecial Fact; which 
was returned up under the Seals of two of the 
Juſtices, rogether with the Order into B. R. by 


| Virtue of a Certiorari. And the Court of King's 


Bench, upon great Debate, held, that a Bill of 
Exceptions did not lie in this Cafe, by reaſon no 
Writ of Error lay; and for that Reaſon con- 
firmed the Order of Seſſions. The King verſus 
Inhabitants of Preſton on the Hill in Cheſhire, M. 
9 G. 2. and P. 9G. 2. in B. R. 


In an Information in the Nature of a Quo 


warranto, againſt Higgins and Others, Citizens 
of the City of Worceſter, for uſing ſeveral Liber- 
ties and Franchiſes within the ſaid City; the 

; Court 
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Court of King's Bench upon a Trial at Bar al- 
lowed a Bill of Exceptions. T. Raym. 484, 486. 


1 Vent. 366. a 
Note; This Bill is to prevent the Precipitancy 


of the Judges, and ought to be allowed in all 
Courts, and in all Places of Pleadings, and may 
be put in at any Time before the Jury have given 
their Verdict. PO” 

But this Bill is rarely uſed, there being im- 
par congreſſus berwixt the Judge and the Coun- 
cil; and the Prudence of the Judges induces 
them to find ſpecial Verdicts in Caſes of Doubt 
and Difficulty. 


After a Bill of Exceptions is ſigned, the Party 


who preferred the Bill may bring Error in Par- 
liament. | 


1 


r 


Of what Things a Jury may inquire; 
when of Spiritual, when of Things done 
in another County, or in another King- 
dom; when of Eſtoppels, and when not; 
when of a Man's Intent, &c 
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HE next Words in the Writ, which have ge more of 
not yet been taken Notice of, are theſe, this Matter, 
per quos rei veritas melius ſciri poterit; and this cap. 13. 
is the chief End of their meeting together: No z jag Jus 


Court can give a Right Judgment, unleſs the oritar. 


Truth of the Fact be certainly known and to 
find out this Truth, no Way is like to this of 
Juries; for they do not only go upon their own 

Know- 
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Of the Law. 


1 Inſt. 228. 


Of what Things a Jury may inquire. Ch. 10. 
Knowledge, though they. are Neighbours to the 
Place where the Queſtion is moved, and ſo are 

eſumed to have a better Knowledge of the 
Fac, than any others; for vicinus, fatta vicini, 
preſumilur ſcire. But leſt this Preſumption ſhould 
fail, the Law allows other Evidence to be given 
to them, by which they may more certainly and 
confidently give their Verdict of the Iſſue, which 
is-meant by this Word Rez. 

And here it will not be amiſs to give you a 
brief Deſcription, de quibus rebus, what the In- 
queſt may inquire of and find. 
| Wherefore, though it be true, that a Jury 
ſhall not be charged, or meddle with a Matter 


of Law; and if they do, and find it, their Ver- 


dict as to this ſhall be void; yet daily Experi- 
ence (as well as L:1tleton, Set. 368.) tells us, 
that they may take upon them the Knowledge 
of the Law, and give a general Verdict ; though 
to find the ſpecial Matter is the ſafeſt Way for 
them; becaule, if they miſtake the Law, they 
run into the Danger of an Attaint. 


In the Caſe of Manby and Scot, adjudged Trin. 


13 Car. 2. B. R. one Queſtion was, It the Ver- 
dict was well found, in an Action of the Caſe 
againſt the Huſband for Wares bought by the 


Wife; the Verdict finding, that the Wares were 


Neceſſaries, and according to her Degree, whereas 
(as was objected) they ought to have found the 


Degree of the Party, and the Value of the Wares, 


and-left it to the Court to judge. 
But it was anſwered and reſolved, that the 
Court, 1. e. the Judge before whom it is tried, 


informs the Jury of che Matter of Law, and 


accordingly they find, and ſo it belongs not to 
this Court. 


8 | Broughton 


Ch.10. Of what Things a Fury may inquire, 
| Broughton, a Reader of the Temple, brought 


7 a Bill by Quo minus in the Exchequer, againſt 

8 Prince, for maintaining a Suit againſt the Sta- 

; tute, Ce. Prince. pleads, that he was admitted | 
0 in the Inner Temple, and Student for many 9 
0 . Years there, that he was Cogſiliarius in wy 1 
| 4 eruditus, and took his Fee in that Cauſe. B. 1 
n replied, de injuria ſua propria, abſque hoc quod . 
: in lege eruditus, &c. & hoc petit, Sc. & de- W i 
1 fendens ſimiliter. K 0 1 
\ It was moved, that the Defendant ſhould 19 
4 demur to the Replication. Atkinſon excepted © | 
12 to the Traverſe and concluſion; for it can- 4 
ry not be tried by a Jury; for (fays he) if Mat- 1 
of ters in Jaw be to be tried by the Judges, à i= 
by fortiori the Learning of the Law ought to be i 
4 tried by them. <6 1 
25 Per Manwood Chief Baron, it ſhall be tried 1 
1 by the Country, 3 Leo. 237. Broughton verſus. Ws 
> Prince; which Caſe is cited, 3 Cro. 728. to be W 
as otherwiſe ruled; yet it was allowed there a 4 
* good Iſſue, whether a Parſon of a Pariſh could 1 
3 ſpeak Welſs. * 5 | 

a Hut. 20, 21. Whether a Plaint was levied 

© according to the Cuſtom, was tried by a Jury 

* who are directed by the Court, as to the 

Plaint, and whether it were purſuant to the 


Cuſtom, and are to find according to ſuch Di- 
"i rections. | | | 
In- many Cafes the Jury are to inquire of Of a Man's 


88 the Knowledge and Intent of a Man, as where Intent. 
Ya the Nar. is that the Defendant kept a Dog 
g which killed the Plaintiff's Sheep, ſciens canem 
1d ſuum ad mordendos oves conſuetum ; though 
10 ſcieus be not traverſable, yet the Jury upon 


Evidence muſt inquire of it. Lib. 4. 18. 
4 24 In | f 


» 6 


F 232 Of what Things a Jury may inquire. Ch. 10. 
Ot qpiritua + In ſome Caſes a Jury may try and find a 
Things. ſpiritual. Thing, as a Divorce, Matrimony, 
Sc. and muſt take Notice thereof, upon Pain 
of Attaint. Lib. 4. 29. Lib. 7. 43. Lib. 9. Vide 


| Hic, cap. 2. c 
Baſtard, The Jury may find Baſtardy, but it was 
ö pleaded it muſt be tried by Certificate. 
Divorce. So they may find a Divorce, for it is not 


Matter of Record, but a Matter in Fait. 

In Treſpaſs - The Jurors of one County may find any 
Nuare clauſum tranſitory Thing done in another County: Nay 
fregir in the, ſometimes they muſt, find local Things in an- 

ounty of D. I : 

where the Other County; as if the Heir pleads riens per 
Treſpaſs was deſcent, and the Plaintiff: replies, Aſſets ina 
committed in Pariſh and Ward within Loudon, the Jury may 
22 el find Aſſets in any County; the ſame Caſe 
ally, if the againſt an Executor, who pleads Plene Admi- 
, on find the Niſtravit; the Jury may hkewiſe find Aſſets 
Defendant in any Part of the World. And the Reaſon 
guilty in the is, becauſe the Place is only named for neceſ- 
8 ſity of Trial. But where the Place is Part of 
is void. But Ihe Iſſue, it is otherwiſe. And therefore, if I 
if they find promiſe in one Place to do a Thing in another, 
him guity and Iſſue is upon the Breach, the Jury ought 
SED ® th come from the Place of the Breach. But 
mo 400. if I promiſe in London to do a Thing at Bour- 
becauſe this deaux in France, and iſſue upon the Breach, 
Treſpaſs is yet this ſhall be tried in London for neceſſity ; 


fecal; and becauſe otherwiſe it would want Trial; the 
what is local 


be in. Jury muſt inquire of the Breach at Bourdeaus, 
—_ of by But if I promiſe in France to do a Thing in 
Men of ano France, ſo that bo:h Contract and Performance 


3 is beyond Sea, this wants Trial in our Law. 
r n 7; . | 

wit eee Lb. 6. 47. Lib. 7+ 23, 26, 27. ö 
nuſance of it. Of Things done in another County or Country, vide 
cap. 8. Roll. Tir. Trial, J. 571, 624. A 


If 


Ch.10. Of what Things a Fury may inquire. 


the whole ſhall be tried in England. Vin. Abr. be done in 
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If an Act be to be done all beyond Sea, it When Part 
cannot be-tried in England ; but where Part is w the AQ, 
to be done in England, and Part beyond Sea, pecially the 


original, is to 

Tit. Trial, 3. pl. 4. Ex land, and 
1 | | Part out of 

it, that Part that is to be performed out of it ſhall be tried here by 
twelve Men, if iſſue be taken thereupon ; and thoſe twelve Men ſhall 
come out of the Place where the Writ is brought. As where it was co- 
venanted by Indenture by Charter-party, that a Ship ſhould fail, from 
Blackney Hawen in Norfolk to Muttrel in Spain, and there remain by cer- 
tain Days; in an Action of Covenant brought upon this Charter party, 
the Indenture was alledged to be made at Thetford in the County of Nor- 
falk, and upon pleading the Ifſue was joined; whether the Ship remain- 
ed at Muttrel in Spain by the ſaid certain Days. And it was adjudged 
that the Iſſue ſhould be tried at Thetford where the Action was brought, 
becauſe there the Contract took its original by making of the Charter- 
party, and ſo it has been often adjudged in the like Caſe Co. Lit. 261. 6b. 
4 Inſt. 141, 142. Paſch. 28 Elix. S. C. by the Name of Gyne v. Con- 
ant ine. 6 Rep. 48. a. S. C. cited as adjudged. S. C. cited Godb. 204. 
vl. 292, per Coke, Ch. J. as adjudged, that where the original Ad was 
in England, and the ſubiequent Matter upon the Sea, the Trial ſhall be 
where the original Act is done. And ſo it was agreed that the Trial 
ſhould be in the principal Caſe there. Mich. 11 Jac. C. B. Leighton v. | þ 
Green and Garret. Vin. Abr. Tit. Trial, 3. =_ 
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If a Man in Conſideration of 1007. pro- S. P. per H 
miles in London to tranſport certain Commodi- Fineux and 1 
. * . * Townſend, | b. 3 | fl 
ties to Turkey, in an Action for not tranſporting, 3, Trials Was 
this may be tried in London. Per Curiam. yl. 154. cites 


Vin. Abr. Tit. Trial, 3. pl. 1. 11 H. 7. 16. 
but Brian 

. contra. | 

If a Man be bound to do a Thing beyond 3 


dea. the Bond is good, and the Condition void; ;# , Man be 
for it is not triable in England, and fo in effect bound in 20 l. 
impoſſible. Vin. Mr. Tit. Trial, 3. pl. 2: Cites to pay 10 1. 


By. ET. : = LIFE at Bourdeaux, . 
Obligation pl. 70. cites 21 E. 4 7 

may declate upon all the Deed. But if Defendant pleads Payment at 
Beurdeaux, extra Regnum, the Plaintiff ſhall be barr'd, becauſe it is Par- 
cel of the Count of the Plaintiff, bid, . | 


A Con- 
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: of what Things a Jury may inquire. Ch. 10, 


| Here, ſhall be tried here in toto. Vin. Abr. Tit, 

Trial, 4. pl, 6. | | os N IM 
Where an Agreement is at Land, and a 

Performance is at Sea, it ſhall be tried where 


within 40 Days next after his perſonal Being at 
triable: But to this it was replied, that if one 


Law ſhould be in this Caſe, Mich. 24 Elia. 


Policy made between Merchants for aſſurance 


vile, viz. towards the River of Some, in the 


merely from a Place out of the Realm, cannot 


= 


A Contract, made Part beyond Sea and Part 


the Agreement is made; and ſaying in Partibus 
tranſmarinis infra Paroch' is idle. 12 Mod, 34, 
Hill. 4 V. & M. 1692. Can. v. 2 

In Debt upon Bond, Condition to pay 20ʃ 


Rome, and his Return into England, the Defendant 
pleaded that the Plaintiff never was at Rome, 
It was objected that the Iſſue ſhould be upon 
his Return into England, for the other was not 


was not triable, the other could not, becauſe the 
Condition was in the Copulative ; but that had 
it been in the Di5sjunFive it had been otherwiſe; 
and thereupon the Juſtices doubted how the 


Mullineaus*s Caſe, Vin. Abr. Trial, 4. pl. 6. 
Caſe upon an Aſſumpſit grounded upon a 


of their Goods, whereby the Undertaker did 
aſſume, that ſuch a Ship ſhould fail from Mel. 
come Regis in the County of Dorſet unto Abvile 
in France ſafely without violence, &c. and de- 
clared that the ſaid Ship in failing towards A- 


Realm of France, was arreſted by the French 
King, Se. whereupon iſſue was taken, and 
tried where the Action upon the Aſſumpſit was 
brought. It was inſiſted that this Iſſue ariſing 


be tried: But it was reſolved that this Iſſue ſhall 

be tried where the Action was brought. And 

it was well agreed, that where the * 
h an 


Ch: 10. 07 what Things a Yury' may inquire. 


and alſd the Performance thereof, is Wholly 
done or to be done beyond Sea, and it ſo ap- 
ars to be, there wants Trial in our Law. But 
ere the Aſſumpfit, which is the Ground of the 
Action, was at London, and therefore muſt ne- 
ceſfarily be tried (where the Action is brought 
or ſhall not be tried at all. And the Arre 


which is in Iſſue is not the Ground of the Ac- 


tion but rhe Aſſumpſit, and the Arreſt is the 
Breach of the Aſſumpſit, and ſo muſt neceſſa- 
tihy de tried where the Aſſumpſit, which is the 
Gone of the Action, was made. Vin. . 
Tit. Trial, 4. pl. 8. cites 6 Rep. 47. 4. 
Dowdale's Cafe cites Mich. 30 & 31 Eliz. 

An Obligation with Chpdition that if the 
Obligor brings the Merchandizes of the Obligee 
from Norway beyond Sea to Lynn in England, 
that then, Sc. this may be tried in England ; 
per Vaviſor and Fineaux WY Br. Trials, 
A. 154. cites 11 H. 7 

Retainer in xi“ c ſerve beyond Sea 


hall de tried in England. Br. Trials, Pl. 93. 


cites 7 H. 7. 8. pe, Fluſſe Ch. J. 

In the Caſe of Drake and Beere, Trin. 15 
Car. 2. B. R. 1 Siderf. 151. 1 Reb. 528. this 
Difference was agreed by the Court, viz. That 
a Jury in an inferior Court may inquire of 
Things, out of the Juriſdiction, if they be but 
for Increaſe of Damages, as is 1 Cro. 571. Ire- 
land verſas Blackwell ; but if they inquire of 
any Thing iſſuable out of that To aſd: den, ic 
1 Cro, 101. 


is naught. 2 Cro. 503. 
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Error was brought to reverſe a Judgment Jariſdiction 
given in the Palace-Court, in Indebitat. for that of Couns. 


the Defendant was indebted to the Plaintiff 
infra 9 for nurſing o« a Child, 
nor 
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Inferior 
Courts. 


Eſtoppels. 


When the 
Eſtoppel is 
ſound, the 
Court may 
judge ac- 

_ cording to 


the — 
Matter. 


Twiſden Juſtice doubted. Mhitebead verſus 
« Vide. Saunders's Reports, 1 Parr, 73. Pea- 
declared the Defendant e In- 


Of what Things a Jury may inquire. Ch. 10! MW Ch. 

not faying, the Nurſing was infra Furiſdiai. mitt 

onem. _ the 
Wadb. Windham, Juſtice, held it good, fot 0 


that it is a Debt every where, and not like a 
Debt that ariſeth by Matter collateral: But 


Brown, Paſcb. 18 Car. 2. B. R. 1 Keb. 512. 
cock againſt Bell and Kendall. The Plaintif 


debitatus fuiſſet to the Plaintiff in 39 J. pro di. 
verſes Merchandizis per quer. eidem Defendenti 
ante tempus illud 5 & deliberat. Held 
nought in an inferior Court, for not ſaying 
ibidem vendit. Sc. but good in a ſuperior Coun, 


and in the County Palatine of Durbam, for tha 1 
is an original and ſuperior Court. cord 
The Jury may find Eſtoppels, as the akin dene 
of a Leaſe of a Man's own Land, Thi 
indented, or the Delivery of a Deed date d. the Lb. 
Date; as in Debt by an Adminiſtrator, upon « WI 1 
Bond dated 4 Aprilis 24 Eliz. the Defem n 
dant pleaded that the Inteſtate died before the Rel, 
Date of the Obligation, and i/int nient jon Ml Sers 
fait; upon which they were at iſſue; and ad- ano 
judged that the Jury might find that the Bond Cou 
was delivered the third of April, becauſe they I the 
are ſworn ad veritatem dicendam; though the of . 
Parties are eſtopped to plead a Deed was deli- loca 
vered before the Date; but they may plead a U 
Delivery after the Date, becauſe it ſhall nevet ] but 
be intended that a Deed was delivered befote * 


the Date, but after it may. 

But if the Eſtoppel or Admittance be with: U 

in the ſame Record, in which Iſſue is joined, Nay 

then the Jurors cannot find any Thing contrary plea 

to this, which the Partics have affirmed and ad- Jury 
2 mitted 


10: ch. 10. Of what Things 4 Fury may inquire, 237 
i. W mitted of Record, though it be not true, for 
| the Court may give Judgment upon Matters 

for confeſſed by(the Parties; and the Jurors are 

de 3 not to be charged with any ſuch Thing, but 

zu only with ſuch in which the Parties vary, Lib. 

erſuz 2. 4% IL . 53. Go L. 227. 567 

12. A Decree in Chancery ſhall be tried by a Decree. 
Pra- Jury, and not by itſelf; for it is not a Record, 

intiff but a Decree recorded. The Chancery, as it is 
. 2 Court of Equity, is not a Court of Record, 
0 di. but touching Things agitated in the Petty- Bag 
denti Office, it is a Court of Record. 
Held Exemplification of a Decree in Chancery, Exemplifica- 
aying which has Bill and Anſwer, allowed good Evi- tion. 
our, . dence. Keb. 1 Part 21. Deeds, c. 
r that The Jury may find Deeds or Matter of Re- Records not 
5 cord, if they will, though not ſhewed in Evi- ſhewed. 
aking Wl dence. Finch 400. They may inquire of 

Deed Things done before the Memory of Man. 


re the WI Lb. 9. 34 0 


pon : Tue Jury in many Caſes may find Matters Foreign 
Yeſen- in a foreign County, Conditions, Records, County. 
re the Releaſes, Cc. As in Battery of the Plaintiff's 

vt ſom Servant in one County, and Loſs of Service in 

d ad. another County, this Damage in the other 

Bond County may be inquired of by the Jury of 

they WI che County where the Battery is laid. The like 

h the of Aſſets, becauſe tranſitory ; otherwiſe of a 

$ deli. local Treſpaſs, &c. 

lead a Nul tiel Record 1s not to be tried by a Jury, 

never but upon the General Iſſue, Ic. they may find 


The Jury may find a Warranty, being gi- w 
wich- ven in Evidence, though it be not . PTY 
joined, Nay, the Jury may find that which cannot be 


nerary I pleaded; as in Treſpaſs, upon Not guilty, the 
ad ad- Jury may find that the Defendant leaſed Lands 
mitted for 
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Jaryis bond Where the Plaintiff's Title is by Eſtoppe, 


unleſs 


Party leaves the Jury are bound by the Eſtoppel 3 for here 


_ — at 
— 


doth not give a Right, yet in Law this ſhall 


the plaintiff will not rely on the Eſtoppel when 
ſhall not be bound by the Eſtoppel for then 


waves the Eſtoppel, and leaves it at large; 


uhat Things a Jury nay inquire. Ch. fo. 
for Life, upon Condition, and entred for the 
Condition broken; though this cannot be plead. 


ed without Deed, yet che Jury e find it. 
Lit. Seit. 366. 


Where a collateral Warranty binds; this may 
well be given in Evidence; for although it 


bar and bind a Right. Lib. 10. 97. 
and the Defendant pleads the General ile, 


is a Title in the Plaintiff, that is a good Title 

in Law, and a good Title, if the Matter bad 
bon diſcloſed and relied on in Pleading; but 
if the Defendant pleads the ſpecial Matter, and 


he may, but take iſſue on the Fact, the Jui 


they are to find the Truth of the Fact which 
is againſt him. Thus in Debt for Rent on a 
Indenture of Leaſe, if the Defendant plead Ni 
debet, he cannot give in Evidence, That the 
Plaintiff had nothing in the Tenements; be 
cauſe, if he had pleaded that ſpecially, the 
Plaintiff might have replied the Indenture and 
eſtopped him; but if the Defendant plead M. 
bil habuit, Sc. and the Plaintiff will not rely 
on the Eſtoppel, but reply habuit, Wc. he 


and the Jury ſhall find the Truth notwithſtand- 
ing his Indenture. Salteld 276, 277. 


CHAP 


40, Ch. 11. A FRO n, 239 
00 CWP. Xt. 
The Furies Oath; why called Recogni- 
may tors in an Aſixe, and Jurors in a 
h it Jury: Of the Trial per medietatem 
inguæ; when to be. prayed, and when 
| grantable. Of a Trial betwixt two 
ppe, Aliens, by all Engliſh: Of the Venire 
— facias, per medietatem linguæ, and of a 


: 


Tic. BY Challenge to ſuch Furies. 


| HE Jury having heard their Evidence, , © 
Wo T let — nw conſider of their Verdict: — "ary 
when WY But firſt they muſt remember their Oath, Proof, are 
which in Effect is, To find according to their _ for the 
e Evidence, and therefore they ſhould have had Vid 2 
which it before the Evidence, but that the Form and z. 13. 

on Order of the Venire facias (which I have tied 
d Ni WY myſelf ro follow) leads me to it after their 

t the Evidence, in theſe Words, Ad faciend. quan- See Chap. 1. 
dam Juratam. I have already ſhewed the 

Derivation of this Word Furata, and what is 

the legal Acceptation of it; only obſerve with 

our Great Maſter Littleton, That the Word 1 Inf. 154. 
Aiſe is ſometimes taken for a Jury; ſo, as the 

larned Commentator doth well paraphraſe, 

that the Word Aſiſe is Nomen A qui vocum 

Agui vocans, becauſe ſometimes it ſignifieth a a for 
Jury, ſometimes the Writ of Aſſiſe, and ſome- Jurata. 

time an Ordinance, or Statute; but Zurata is 

Nomen Æquivocum Aqui vocalum, becauſe we 

always underſtand that Word (according to the 

aforeſaid Definition) to be a Jury of twelve 

Men, ſo called, by reaſon of the Oath they 

lake, Truly to try the Suit of Niſi prius, be- The Juries 
tween Oath, 


240 Of the Juries Oath, and Trials Ch, 11. 
tween Party and Party, according to their Evi. 
Why called And as in an Aſſiſe, the Jurors are called 
apt, "a Recognitors, from theſe Words in the Writ of 
and Jurors in Aſſiſe, facere Recognitionem ; ſo upon a Ni 
a Jury. prins, they are called Juratores, from theſe 
Words indche Venire facias, Ad faciend" quay. 
dam Juratam. | 1 

12 Knights. * In ancient Time, the Jury, as well in Com- 
mon Pleas, as in Pleas of the Crown, were 
twelve Knights, as appears by Glanvil, Lib. 2. 

cap. 14. and Bratton, fol. 116. | 

The next Words of the Venire facias 

Inter partes predifias, In the fourth Chapter, 
I have inſtanced, That in ſome Caſes, a Jury 
ſhall be awarded betwixt the Party and x 
Stranger to the Writ and iſſue; I will now 
ſhew what the Jury ſhall be, when one of 
the Parties is an Alien, the other a Denizen; 
and when both Parties to the Iſſues are 

Aliens. | 1 
Jury per me= This Trial is called in Latin, Triatio bilinguis, 
dietatem lin- or per medietatem linguæ (a). And this Trial 
* by the Common Law was wont to be obtain- 
ed of the King, by his Grant made to any 
2 Keb. 315. Company of Strangers, as to the Company of 
Lumbards or Almaigns, or to any other Com- 
pany, that when any of them was implead- 
ed, the Moiety of the Inqueſt ſhould be of 
their own Tongue. Staund. Pleas of the Crown, 


Lib. 3. cap. 7. 


Ca) People are diſtinguiſhed by their Language, and 
Medietas Linguæ is as much as to ſay, half Englißb, and 
half of any other Tongue or Country whatſoever. 


- 


And 


jus dicanto. 


Ch. 11, per medietat. linguæ. 
And this Trial in ſome Caſes, per medietatem Its Antiquity. 


linguæ, was before the Conqueſt, as appears by 
Lamb. fol. 91. 3. Viri duodeni Fure conſulti, 
Angliæ ſex, Wallie totidem, Anglis & Wallis 
And of ancient Time it was called 
Duodecim-virale judicium. 1 Inſt. 155. 6 
But afterwards this Law became univerſal : 
Firſt, by the Statute of 27 Ed. 3. c. 8. it was 


enacted, That in Pleas before the Mayor of Stamf. P. C. 
the Staple, if both Parties were Strangers, the 158. b. 


Trial ſhould be by Strangers. But if one 
Party was a Stranger, and the other a Deni- 
zen, then the Trial ſhould be per medietatem 
lingue. But this Statute extended but to a 
narrow Compals, to wit, only where both 
Parties were Merchants or Miniſters of the 
Staple, and in Pleas before the Mayor of the 
Staple: But afterwards, in the 28th Year 
of the ſame King's Reign, cap. 13. it was 
enacted, | © | 


That in all Manner of Enqueſts and Proofs, 


© which be to be taken or made among A- 
© liens and Denizens, be they Merchants or 
©. other, as well before the Mayor of the Staple, 
© as before any other Juſtices or Miniſters, al- 
though the King be Party; the one Half of 
the Enqueſt or Proof ſhall be Denizehs, and 
© the other Half Aliens, if ſo many Aliens and 
Foreigners be in the Town or Place where 
ſuch Enqueſt or Proof is to be taken, that 
© be not Parties, nor with the Parties in Con- 
tracts, Pleas, or other Quarrels, whereof ſuch 
* Enqueſt or Proof ought ro be taken ; and 
ik there be not ſo many Aliens, then ſhall 
* there be put in ſuch Enqueſts or Proofs, 
as many Aliens, as ſhall be found in the ſame 

Vol. I. R * Towns 


* 
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1 


159. b. 


\ | 


Of the Juries Oath, and Trials Chi. it. 


© Towns of Places, which be not thereto Par. 


ties, nor with the Parties, as aforeſaid is fad: 
and the Remniant of Denizens which be good 
Men, and not ſuſpicious to the dne Patty not 
© to the other. | 


ö that this is the Statute Which! nila the 


Law univerſal, cohcernitig the medietatent Hin: 


guæ; for though the King be Patty, yet the 
Alien may have his Trial. And it matters not; 
whether the Moiety of Aliens be of the fame 
Country as the Alien, Party to the Action, is: 
For he may be a Portugal and they Spaniafds; 
Sc. becauſe the Stature ſpeaks generally of A. 
liens. See Dyer 144. * YE 

The Return of a Venire de medietate Iinighs 


out to (a) ſhew which of the Jurors are De. 


nizens, arid which Aliens, ard a full Number 
of each muſt appear to be ſworn; if there Be 


not ſufficient to make up a full Number of fit 


Denizens and fix Aliens, the Juſtices of Nj 
prius (5) may, by Conſtruction of the Statutes, 


which give a Tales de Circumſtantibus, award 


ſuch a Tales for ſo many Denizens and Aliens 
as ſhall be wanting. Cro. Eliz. 818. 
Reſolved, That if both Parties be Aliens, 


the Inqueſt ſhall be all 5 ; for though 


the Engliſh may be ſuppoſed to favour thetn- 
ſelves more than Strangers, yet when both 
Parties are Aliens, it will be preſumed the) 
favour both alike, and ſo indifferent. 21 

6. 4. But if the Plea be before the Mayor 
of the Staple, and both Parties Alien Mer- 


(4) Bat. this being only. a Miſretarn; is / helped b) 

Verdia in Caſes within the Statutes of Jeofai/. Cre. 

Elix. 1. 3 s 
(5) 10 Co. 104. Co, Elix. 305. | 

| chants 


t, Ch. 11. per medictat. linguz, 243 
u- chants of the Staple, it ſhall be tried by all 
d, Aliens. Staundford's Plias del Corone 159. A 
64 Srotchman is à Subject, and ſhall not have 
ot this Trial. Egyptians are alſo excluded, when 
| ried for Felony made by the Statute againſt 
them: 1 Phil. & Mar. cap. 4. 5 Eliz. cap. 20. 
the Where an Alien is Party, yet if the trial be All Englithe 
2 by all Augliſb, it is not (erroneous, becauſe it 
the is at his Peril if he will flip his Time, and not 
ot, make uſe of the Advantage which the Law 
me giveth him when he ſhould. Dyer 144. 
is: When an Alien is Plaintiff, and Defendant a 
ras; Denizen ; the Plaintiff, before the Awatding of 
A. the Venire, ought to ſuggeſt on the Roll, that 
a he is an Alien born, and pray proceſs according 
gu ; 


to the Statute ; he ought alſo to fugge in what 


Parts beyond Sea he was born, that Men of the 
ſame, Country might be upon the Jury, if they 
could be found; but if he do not ſuggelt this 
before the Venire is awarded, he ſhall not ſug- 
pet it afterwards ; neither ſhall he challenge the 

rray or Polls for that Cauſe. Sz. P. C. 159. 


Dyer 144. 6. 


If an Alien neglect to pray the Benefit of the With the 


Statute (a) before the Return of a common Alien ſhould 
Venire, he can neither except to ſuch a Venire, Pr. a Heure 

| n Facias per me- 
nor pray a ſubſequent Proceſs de meatetate lin- Ian. 
ge. 3 Bac. Abr. 263. 


(a) If upon an Indictment of Felony againſt an Alien 
he plead guilty, and a common Jury be returned, if he 
doth no: ſurmiſe his being an Alien, before any of the 
Jury ſworn, he bath loſt that Advantage; but if he alledge 
that he is an Alien, he may challenge the Array for that 
Cauſe, and thereupon a new Precept or Venire (hall iſſue, 
zed . by or an award be made of a Jury de medietate lingue ; But 
J. Cro. it is more proper for him to ſurmiſe it upon his Plea plead- 

} ed, and thereupon to pray it. 2 Hal. Hiſt. F. C. 272. 


chants R 2 | If 


"If 


Tales. If he hath a general Venire facias, he can- 
not pray a Decem Tales, &c. per medietaten 
lingue, upon this ; becauſe the Tales ought to 
purſue the Venire facias, 3 E. 4. 11, 12. 
And fo if the Venire facias be per medietatem 
linguæ, the Tales ought to be per medietatem 
linguæ; as if fix Denizens and five Aliens ap. 

ear of the principal Jury, the Plaintiff may 
* a Tales per medietatem lingue. Lib. 10. 
104. But if in this Caſe the Tales be general, 
de circumſtantibus, it hath been held good e- 
nough ; for there being no Exception taken 
by the Defendant, upon the awarding thereof, 
it ſhall be intended well awarded. Cro. 3 Part 

obs 818, 841. 

Where the If the Plaintiff or Defendant be Executor 

Trial of an or Adminiſtrator, &c. though he be an Alien, 

dun be Cauſe yer the Trial ſhall be by Englib, becauſe he 

Evgliſh, fſueth in auter droit; but if it be averred that 

the Teſtator or Inteſtate was an Alien, then 
it ſhall be per medietatem linguæ. Cro. 3 Pan 

276. | | 
Part Engliſh, Mich. 40 & 41 Eliz. The Queen's Attor- 
and Part ney exhibited an Information againſt Barre and 
Aliens. divers other Merchants, ſome whereof were 
Engliſh and ſome Aliens: After Iſſue, the 
Aliens prayed a Trial per medietatem linguæ. 
But all the Juſtices of England reſolved, That 
the Trial ſhould be by all Engliſb, and likened 
it to the Caſe of Privilege, where one of the 
Defendants demands Privilege, and the Court, 
as to his Companion, cannot hold Plea, there 
he ſhall be ouſted of his Privilege. Sic bh. 

Moor 557. | 

By the Statute of 8 H. 6. cap. 29. Inſuffici- 
ency or Want of Freehold is flo Cauſe of Chal- 
lenge to Aliens, who are impanelled with the 


Engliſh, 


. 
- . 


244 Of the Juries Oath, and Trials Ch. 11. 


N 


Ch. 17. per medietat. lingue. 


Engliſh, (notwithſtanding S/aundford's Opinion, 
Pl. Coron. 160.) for this Statute ſaith, That 


the Statute 2 H. 5. 3. ſhall extend only to En- 


ueſts berwixt Denizen and Denizen, 

If the Defendant do not inform the Court 
that he is an Alien, upon awarding the Venire 
facias, and ſo pray a Venire facias per medieta- 
tem linguz, he cannot challenge the Array for 
this Cauſe at the Trial, if the Jury be all Deni- 
zens; (notwithſtanding Staundford's Opinion to 
the contrary, and the Books cited by him, fol. 
159. PI. Cor.) For the Alien at his Peril ſhould 
pray a Venire facias per. medietatem linguæ. 
Dyer 357. Vide Roll. Tit. Trial, 643. | 

If the Plaintiff be an Alien, he muſt ſuggeſt 
it before the Awarding of the Venire facias ; 
but if the Defendant be an Alien, the Plaintiff 
is allowed to ſurmiſe that, before or after the 
Venire facias, becauſe the Defendant's Quality 


may not be known to him before. 21 H. 7. 


32. 
If the Defendant be an Alien, on Notice 
given by his Attorney to the Plaintiff or his 
Attorney, the Plaintiff ought to enter it on the 
Roll, to have a Trial de medietate at his Peril; 
but the Court refuſed to award it for the De- 
fendant, on his Affidavit that he is an Alien. 
Keb. 1 Part 547. | 
No medietas lin 
introduced by 28 Ed. 3. c. 13. for Contracts 
and Felonies. | 
Denizens are as well thoſe who are Exgliſb 
born, as thoſe who are Aliens and made De- 
nizens by Patent. i | 
On a Writ of Inquiry of Damages, the In- 
queſt ſhall be all of Engliſh, and no Part of 
Aliens, for it is out of the Statute. 


R 3 Ic 


was at Common Law, but In what Cafes. 
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Of the Juries Oath, and Trigls, &c. Ch. il. 


It ſeems agreed that the ſubſequent Statutes, 
which requirs Jurors to have Tenements to a 
greater Value, no way -repeal the former Sta- 


tote, though the Engl bad of the Jury ought 


to have Value as in other Caſes, 
Where Ifye is joined between an Alien and 
an Engliſhman, upon the Prayer of the Party, but 
not otherwile, a medietas lingue ſhall be granted; 
but in the Caſe of an Alien arraigned of Treaſon 


done here he ſhall be tried by ft Engliſh | tor 
by 1 Ma. 10. the Trial in all Treaſens is ac- 


cording to the Common Law ; But it is other- 


wiſe in a Caſe of Felony, Petit Treaſon 


Murder. Vin. Trial, 187. 

There is no need in Caſe of an Indilimeni for 
any of the Grand Jury to be Aliens, 

In Trials where Medietas linguæ is required, 
the Alien may be aided de cireum/tqutibus, The 
Return upon the Venire ought to be diſtin, 12 
of each, and to be ſworn alternately. 

Wherever a Medietas linguz is, a ſpecial Jury 
is to be returned: And where a Jury is de med- 
etate linguæ, the Plaintiff is not bound unleſs the 
Jury be by fix of the one and fix of the other. 

It muſt be prayed on the Award of the V. 
nire facias, or it will not be allowed; for the 
Sheriff hath otherwiſe by the Venire no Power 
to return Aliens, or Conuſanee that an Alien 
is in the Caſe. FS 0 

In this Trial the Court ought to be informed 
that one of the Parties is an Alien before the 
Award of the Venire. 

If the Defendant be an Alien, the Plaintiff's 
Attorney on Notice ought to enter it on the 
Roll for a Party Jury at his Peril; but the Court 
will not award it for the Defendant on the D& 
fendant's Affidavit that he is an Alien. Vin. 
Trial, 288, 289, 290. CHAP, 
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EHAP. XII 


| ury ought to demeon themſelves, 

e iſt t 720 confider of their V 4 0 
when they may eat and drink, when 
not; what Miſdemeanor of theirs will 
make the Verdict void: Evidence given 


them, when they are gone from the Bar, . 


oils their Verdis: For what the Court 
may fine them, and where the Juſtices 
may carry them in Carts, till they agree 
of their Verdict. An Anercement af- 


feered by the Fury. 


HERE isa Maxim, and an old Cuſtom Jurors ought 
TL in the Law, That the Jury ſhall not eat ge 0 7 
por drink after they be ſworn, till they have Dr. and Stu- 
given their Verdict, without the Aſſent and Li- dent 158. 
cence of the Juſtices; and that is ordained by 
the Law for eſchewing of divers Inconveniences 
that might follow thereupon ; and that eſpeci- 
ally if they ſhould eat or drink at the Coſts of 
the Partiehy and therefore if they do ſo, it may 
be laid in Arreſt of Judgment.” | 
But with the Aſſent of the Juſtices they may 
both eat and drink; as if any of the Jurors For by Aﬀent 
fall fick before they be agreed of their Verdict, of the Juſtices | 
ſo ſore that he may not commune of the Verdict, — drink. =_ 
then by the Aſſent of the Juſtices he may have 
Meat or Drink, and alſo ſuch other Things as 


be neceſſary for him; and his Fellows allo at 


their own Coſts, or at the indifferent Coſts of 


the Parties, if they ſo agree, or by the Afent 


R 4 of 
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28 Of the Demeaner of the Fury while Ch. 13. 


Br. Jurors. of the Juſtices, may both eat- and drink: And 
- if the Caſe ſo happen, that the Jury can in no 
wiſe agree in their Verdict; as if one of the Ju- 
rors knoweth in his own Conſcience the Thing to 
be falſe, which the other Jurors affirm to be true, 
and ſo he will not agree with them in giving a 
falſe Verdict; and this appeareth to the Juſtices 
by Examination; the Juſtices may in ſuch Caſe 
ſuffer the Jury to have both Meat and Drink 
for a Time, to ſee whether they will agree. And 
if they will, in- no wiſe agree, the Juſtices may 
take ſuch Order in the Matter as ſhall ſeem to 
them by their Diſcretion to ſtand with Reaſon 
and Conſcience, by awarding of a new Inqueſt, 
New Inqueſt and by ſetting Fine upon them, that they ſhall 
when the Jury find in Default, or otherwiſe, as they ſhall think 
Kannot agrees. beſt by their Diſcretion ; like as they may do, 
if one of the Jury die before the Verdict, &c. 
DoF, and Student 1 58. 
If the Jury, after their Evidence given unto 
Where, if the them at the Bar, do at their own Charges eat 
Jury eat or or drink, either before or after they be agreed 
_ on their Verdict, it is fineable, but it ſhall, not 
diet, and avoid the Verdict; but if before they be agreed 
where only on their Verdict, they eat or drink at the Charge 
fineable. of the Plaintiff, if the Verdict be given for him, 
it ſhall avoid the Verdict; but if it be given for 
the Defendant, it ſhall not avoid it; & fe 
converſo. But if after they be agreed on their 
Verdict, they eat or drink at the Charge of him 
for whom they do paſs, it:ſhall not avoid the 
Verdict. 1 Inst. 227.6. | 
To give the Jury Money, makes their 
Verdict void; by two Juſtices. Leon. 1 Part 
18. 


If 


: 


Ch. 12. they conſider of their Verdict. 
If che Plaintiff, after Evidence given, and the What deliver- 
Jury departed from the Bar, or any for him, do ed to the Jury 


fter Evi- 


. . dence, ſhall 
the Jury, concerning the Matter in Iflue, or avoid their 


any Evidence, or any Eſcrow, touching the Verdict. Lit. 
Matter in Iſſue, which was not given in Evi- en 
dence, it ſhall avoid the Verdict, if it be found — 


deliver any Letter from the Plaintiff to any of 


for the Plaintiff; but not if it be found for the 
Defendant; & /ic e converſo. But if the Jury 
carry away any Writing unſealed, which was 
given in Evidence in open Court, this ſhall not 
avoid their Verdict, albeit they ſhould not have 
carried it with them. 1 Iiſt. 227.6. 


| SR How the 
By the Law of England, a Jury after their — — Jury 
together in ſome convenient Place, (a) without — 4 2 


Evidence given upon the Iſſue, ought to be kept 


Meat or Drink, or Fire (c) (which ſome Books 
call an Impriſonment) and without Speech 
with any, unleſs it be the Bailiff, and with him 
only, if they be agreed. After they be agreed, 
they may in Cauſes between Party and Party, 


give a Verdict; and if the Court be riſen, give When they 
may eat and 


drink, ſee 
N d Smith's Com- 
the next Morning in open Court they may ei- wealth 74. 


a privy Verdict before any of the Judges of the 
Court, and then they may eat and drink, and 


ther affirm, or alter their privy Verdict; and 


that which is given in Court ſhall ſtand, But Where there 
can be no pri- 
vy Verdict. 


in criminal Caſes of Life or Member, the Jury 
can give no privy Verdict, but they muſt give 
it openly in Court. Mid. 


(a) When the Jury depart from the Bar, (5) a Bailiff 
ought to be ſworn to keep them together, and not to ſuffer 
any to ſpeak to them. 2 H. H. P. C. 296. 0 

0% That a Bailiff is to be ſworn in a Civil as well as 
in a Criminal Cale. Palm. 380. 

(-) 2 H. H. P. C. 297. 


A privy 


249 


824. 


Rep. 
Keb. 1 
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cannot be 
nonſuit. 
1 Inſt. 227. b. 


Information. 


Jurors fined. 


Jurors at the 
Nig Prius fi- 
ned in Bank, 
for eating 
Pears, and 


drinking Ale. 


of th the Demeanor of the Fury while ch, 12. 


ranio, Pcrjury or wherever the K 0 1 
unleſs in Caſe of bf and Death, 


459- 
Neither can a ury, ſworn and chk in 


. 
1 


A privy Verdict may be taken in a Wo War- 


Caſe of Life or ember, be diſcharged F the 


ed Court, or any other, but they ought to give 3 


Verdict. And the King cannot be nonfuir, 


The King for he is, in Judgment of Law, eyer preſent 1 in 


re; bur a common Perſon may be nonſuit. 
And in Civil Actions, the Juſtices, upon Cauſe, 
may 9. the FONG Br. lads 85 47 


„ 


have <a ſworn, and charged wk 8 5 ar- 


raigned, the 150. having been credibly inform. 


ed, that it was a Jury pack'd to favour. ſome Pri. 
ſoner, has diſcharged that Jury, and made the 
Sheriff return another preſently. 

In an Information by an Informer, qui lam, 
Sc. the Informer may be nonſuited. I Inf. 


139. Coke's Entries, Tir. Information, 3 94: 


In Hillary Term Sexzo H. 8. Rotul. 358. It 
was en 5 io Arreſt of the Verdi& at the Mf. 
Prius, That the Jurors had eat and drank, And 
upon Examination 1 it was found, that they had 
firſt agreed, and that returning to give weiß Ver- 
dict, they ſaw Rede Chief Juſtice in the Way, 
going to ſee a Fray, and they followed bim, 
in veniendo viderunt ſcypbum & inde biberunt. And 
for this every one of them was fined 404. And 
the Plaintiff had Judgment upon the Verdict. 


37. 
And Dyer 218. At the Nie Prius, the Jury 
after their Charge given, returned and faid, That 


they were all agreed except one, who had eat a 
Pear, 


\ 


ar- Pear, and drank a Drayght of Ale, for which 
ty, be would not agree; and at the Requeſt of the 
art Plaintiff, the Jury was ſent back again, and 
; found the Iflue for the Plaintiff, And the Mat- 


in ter aforeſaid being examined by the Oath of the 
the Jurors ſeparatim, and the Bailiff who kept them, 
> 4 and found true, the Offender was committed, 
uit, and after ward found Surety for his Fine. Si, Sc. 
t in And Fitzberhbert, the then Juſtice of Aſſiſe, gave 
uit. him, Day in Banco, Sc. At which Day a 5 ine 
ule, of twenty Shillings was then aſſeſſed. Et quad 
477 Ball. Curia adviſere vult. But the Plaintiff had 
his Judgment. 
d! In Treſpaſs by Mounſon againſt Vat, the 
cath Jury was charged, and Evidence given, and the 
r- Jurors being retired into a Houſe for to conſi- 
em- der of their Evidence, they remained there a 
Pri- long Time without concluding any Thing; and 
the the Officers of the Court who attended them, 


| ſeeing their Delay, ſearched the Jurors, if they 

tam, had any Thing about them to eat; upon which Fingd for ha- 

In. Search it was found, that ſome of them had Figs, nb Figs and 
. and others Pippins, for which, the next Day the h * 
Matter was moved to the Court, and the Ju- 

rors were examined upon Oath, and two of them 

did confeſs, that they had eaten Figs before they 

had agreed of their Verdict; and three other of 

them confeſſed, that they had Pippins, but did 

not eat of them, and that they did it without 

the Knowledge or Will of any of the Partics. 

And afterwards the Court ſet a Fine of 5 /. upon 

each of them which had eaten; and upon the 

others which had not eaten, 405. But upon great 

Advice and Conſideration had, and Conference 

with the reſt of the Judges, the Verdict was 

held to be good, notwichſtanding the ſaid Mil- 

demeanor. Leon. 1 Part 133. 


And 


' and Dates. 


KK 
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2 52 Of the Demeanor of the Jury while Ch. 12. 
Fined for eat And ſee the Book of Entries 251. The Ju- 
ing Raifins rors, after they went from the Bar ad ſeipſos of 
their Verdict to adviſe comederunt quaſdam ſpe- 
cas, ſcil. Raiſins, Dares, c. at their own Colts, 
as well before as after they were agreed of their 
Verdict. And the Jurors were committed to 
Priſon, but their Verdict was good, although 

| the Verdict was given againſt the King. 
Fineable for In Ejectione firme it was found for the De. 
having Sweet- fendant; three of the Jurors had Sweet-meats 
* im their Pockets, and thoſe three were for the 
28 — Plaintiff, until they were ſearched and the Sweet- 
not eat them. Meats found, and then did agree with the other 
See Pla. Com. nine, and gave Verdict for the Defendant. It 
519. Pre was the Opinion of the Juſtices, That whether 

—— r they eat or not, they were fineable for havi 
having Sugar- of the Sweet-meats with them, for that isa 

candy and Li- very great Miſdemeanor. Godbolt 353. 

quoriſh about | 1 4 
him. So Bs 4.5 
Jurors carted. 40 Aſſiſe Placito 11. The Juſtices ſaid, That 
if the Jurors will not agree in their Verdict, the 
- Juſtices may carry them in a Cart along with 
7 them, till they are agreed. | 

The ſame E- The Jury were gone from the Bar to confer 
vidence given of their Verdict, and one of the Witneſſes be- 
. fore ſworn on the Defendant's Part, was called 
gone from the by the Jurors, and he recited again his Evidence 
Bar, ſpoils the to them, and after they gave their Verdict for 


Verdict. the Defendant. And Complaint being made to 


the Judge of the Aſſiſes of this Miſdemeanor, 
he examined the Inqueſt, who confeſſed all the 
Matter, and that the Evidence was the fame in 
Effect that was given before, & non alia nec di- 
verſa. And this Matter being returned by the 
Poſtea, the Opinion of the Court was, That the 

| Ver- 


12. Ch. 12. they confider of thei Verdict. 253 


* verdict was not good, and a Venire facias de 
4 novo was awarded. Cro. laſt Part 189. 

hs Trinity-Term 1653. between Web and Tay- 
_— lor, Copies of a Bill, Anſwer and Depoſitions 
10 were proved, but not all read, and delivered to 
wry the Jury, who carried them with them from 
S the Bar in a Bundle, which they laid by them 
De. and did not look on; yet their Verdict at the 
"A Bar was ſet aſide for this Cauſe, and the Court 
7 would not regard their ſay ing, that they did not 
n read them, for they might ſay that to ſave them- 
oi ſelves; it being a Fault to take any Thing with- 


It out the Court's Knowledge. Roll. Trial, 714. 
pl. 6. 


= If the Names of the Jurors be tranſpoſed in 
2» the Panel of the Habeas Corpora, as thoſe which 


were firſt in the Panel ot the Venir&facias, be 
ſet laſt in the Habeas Corpora, *tis good Cauſe for 
a new Trial. So held in the Exchequer, 1694. 

If the Venire be returned, but not filed, the 
Panel may be changed; but by VMyndbam, Not 
reaſonable. the Jury returned ſhould be changed 
without Motion. Keb, 1 Vol. 562. 

If one of the Parties ſay to the Jury after they If a Party 
are gone from the Bar, Your are weak Men, it ſpeak io chem. 
ts as clear of my Side as-the Noſe in a Man's Face; 
this is new Evidence, for his Affirmation may 
much perſwade the Jury, and therefore ſhall 
quaſh the Verdict. Roll. Trial, 716. pl. 20. 

So if any of the Party's Servants ſpeak to the 
Jury, and the Verdi& goes for his Maſter, it 
may be quathed ; but if for the other Side, tis 
only fineable. Keb. 300, 1 Part. 

So if any Thing be read to them, which they 
ought not to have with them, as a Book of De- 
poſitions, ſome whereof were read in Evidence. 
Prat's Caſe 21 Jac, Roll. Trial 716. pl. 19. 

The 


* 


| | : 1 
| | 


24 Of the Demeanor of the qury while Ch. 12. ch 


Eſcrow deli- The Plaintiff delivered an Eſcrow to a Juror bee: 
2 impanelled, before he was ſworn, who. after- to i 
en fn watds being ſworn, and gone with the Jury fore 
vitiates the from the Bar, to conſider of the Verdict, ſhew. for; 


Verdid. ed the ſame Eſcrow to his Companions, who Aff 

| found for the Plaintiff, The Miniſter who kept the 

the Inqueſt, informed the Court hereof, add the 715 

Jury being examined confeſſed the Matter afore- Boo 

ſaid; upon which Judgment was ſtayed; for af- niot 

ter the Jury are ſworn, they ought not to fee nor the 

carry with them any other Evidence but what for 

=_ was delivered to them by the Court: Afterwards Evi 

| i the Plaintiff ſaid, That the Eſcrow proved the . hiv 

* | ſame Evidence which was given to them at Bar 1 

t 1 by him; wherefore it was not ſo bad as if it had B.1 

= = been new Evidence not given before: Sed non at E 

1 PE 28 11 H. 4. 17. Roll. Trial, 714 Wr 
41 Ps. 8. ” | | 1 

Church Book Paſch. 38 Eliz. Inter Vicary and Farthing, at not 

delivered to the Ni Prius. The Iſſue was about Nonage, by 


1 Ac and two Church Books were given in Evidence, / 
one whereof was delivered to the Jury in Court, Af 
by the Aſſent of Parties, and afterwards the other mat 


was delivered to the Jury out of the Court, by and 
the Solicitor of the Plaintiff, without the Aſſent Col 
of the Court; and a Verdict for the Plaintiff; ſaid 
and this was indorſed on the Paſtea; the Que- It 
ſtion was, Whether this ſhould make the Ver- kne 
dict void, or no? For the Juſtices differed in to a 
Opinion, Popham and Gaꝛody that it ſhould not, 1 
Fenner and Clench that it ſhould; the Negative oup 
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Juſtices gave theſe Reaſons; That the Book was Ve 
6 delivered in Evidence in the Court, and ſo the and 
1 other Party might anſwer to it, and that the the! 
\ 1 Court had informed the Jury of the Validity It 1: 
i thereof, how far they were to believe, with many W unt 
i other Reaſons: But the Affirmative was urged, and 


becaule 


N 
R »- 


2 8 27 


A LFS 


bectuſe there rhight be ſome Matter in this Book 


to induce them othet wiſe than was intended be- 
fore; and becauſe it was delivered on his Part, 
for whom the Verdict paſſed, without the Court's 
Alfent; yet Judgment was afterwards given for 
the Plaintiff, Cro. Eliz, 411. Roll. Trial, 
715. ft: tt. Sce Moor's Reports 452. The 
Books differ, for Cro. makes Clench give his Opi- 
nion for the Vetdict. But Moor brings him on 
the other Side, which I conceive is trueſt; and 
for my Part; I know no Reaſon why foiſting of 
Evidence to the Jury, without the Court, ſhould 
have any Favour at all. | 


In the Caſe bf Taylor and Webb, Trih. 1652, Confiler the 
Reaſons in the 
foi mer Caſes. 


B. R. Twiſden moved to ſer aſide a Verdict given 
at Bar, becauſe that after Evidence, when the 
Writings were delivered to the Jury, ſome Wri- 


tings which were not ſealed (and therefore ought 


not to be delivered to the Jury) were delivered 
by à Stranger to the Jury. 
Hale, Coumſel of the other Side, produces an 


Afidavit of the Foreman of the Jury, that they 
made no uſe of them in giving their Verdict, 
and that moſt of thoſe Writings were read in 


Court, in Evidence upon the Trial; and Hale 
ſaid, That if this ſhould avoid the Verdict, then 
it would be in the Power of any Stranger un- 
known; and againſt the Mind of the Partics, 
to avoid any Verdict. 

Rolle Chief Juſtice : The Affidavit of the Jury 
ought not to be allowed to make good their own 
Verdict, for now they are (as it were) Parties, 
and have offended, and ſhall not be allowed by 
their own Oath to take off their Offence; and 
It is the Duty of the Jury to look what Wri- 
tings they receive before they go from the Bar; 
and if any ſuch Paper be wrap'd up among other 

3 Papers 
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Eſcrow from 
one who was ment after Verdict, it was alledged; that a 


4 


Of 1 the Demi of. the Jury while. Ch. 12. 


Papers delivered to them by the Court, ſo ſoon 


as they have diſcovered it, they ſhould call; in the 
Tipſtaff who keeps them, and deliver it to him, 


and to teſtify they made no ule of it; and he 


faid it would be dangerous to give the leaſt r 

to the delivering of any Writings to a Jury. 
And at another Day, Rolle cited 11 a. 4. 18, 

The Plaintiff (before the Trial) delivered a Bre- 


' viate of his Evidence to the Jury, which con- 


tained no more than was proved in Court, yet 


by this the Verdict was avoided : So Mich. 31 


Eliz. C. B. Metcalf and Dean. After the Jury 
were gone from the Bar, they ſent for one of 


the Wiggeſſes and re-examined him, who gave 


the very ſame Evidence that he had before given 
in Court, yet the Verdict was avoided z and the 
Reaſon of both is, a Fear and Jealouſy chat other 
Matters might be given, Sc. Roll. Trial, 715, 
I. 1 
5 TE Eliz. Farthing's Caſe: A-Paper not under 
Seal, which was given in Evidence, was deli- 
vered to the Jury; this did not avoid the Ver- 


dict, becauſe here can be no ſuch Fear; and by 


Rolle, if any Writing (though not given in Evi- 
dence) be delivered to the Jury by the Court, it 
ſhall not avoid the Verdict. And in the * 
Cipal Caſe the Verdict was avoided. _ 

Hill. 40 Eliz. Rot. 147. In Arreſt of Judg- 


ror delivered to his Companions an Eſcrow 32 
Evidence to them, which was not given in Evi- 
dence at the Trial; and adjudged no Cauſe to 
arreſt Judgment, unleſs it had been received from 
one of the Parties, which did not appear, Moor 
546. but otherwiſe if it had been given by a 
Party, and the Jury had found for him. Roll, 


Trial, 715. pl. 15, 11 : 1 
In 


* 


ch. 12. bey gf, of bel; Birdie, 


The Jury ought not to ſte of carry with ibem 


any other Evidence, than that which is delivered 
them by the Court, and by the Party himſelf 
brought into Court and given in Evidence, 


for it is Cauſe to arteſt the Judgment; as upon 


Evidence to a Jury to prove J. S. to be Heir to 
IW. S. a Pedigree drawn by a Herald at Arms is 
not Evidence, nor will the Court ſuffer the Jury 
to have it with them; for it is only private In- 
formation without any Proof by Office or other 
ſubſtantial Matter. ith 

A Jory may have with them an Exemplifi- 
cation of Witneſſes examined in Chancery upon 
Oath who are dead; but if the Exemplification 
comprehends ſome Witneſſes who are dead and 
ſome who are living, they ſhall not have it with 
them. | | 

No Deed or Writing ſhall be privately deli- 
vered to a Jury that was not openly ſhewed ; nor 
Copies of Books, Ec. but with the Aſent of 
Parties. | | 

Writings or Books not under Seal, of a Fine 
mdented not exemplified, cannot be delivered 
to the Jury without Aſent of Parties; though if 
delivered by the Court without ſuch Aſſent, 
this will not avoid the Verdict, where they are 
before given in Evidence. | 

Nothing can be delivered to a Jury without 
Aſſent but that which is of Record or under Seal, 
a the Chirograph of a Fine, though it may be 
given in Evidence, is not to be delivered to a Ju- 
ry, and indeed if Evidence under Seal be read in 
Court, the Jury regularly ought to hive it with 
them, but not if it be not under Seal. 

Where there are ſeveral Depoſitions under he 
Great Sal given in Evidence, ſome of them are 
read, ſome not, theſe the Jury may have with 

Vol. I. S them 


257 


— 


* 4 = * * 2 * a. 
TEC” ES * c on LW = 
BO I 45 <_—_ PG 


— 
. * 
* . _ _ — - 2 
1 ** III" E 4 — . * 
8 - A — wh _ 
pe 70 hors — Pu 
o \ — - — 
. - * T 
CT 5 —F 8 ** 5 — 
Ja 
— — . —»—r ſᷣ—— " 


258 Of the Demeanor of the Jury while Ch. 12. 
them as being under the Great Seal, and might 
be all relative a the ſame * Vin. Trial, 


. the Caſe of Duke and Ventrig Mich. 16 56. 
B. R. tried at Bar, one Mr. Beverley of 925 
a 4 was returned of the Jury, Who (ba- 
ing been at a Trial of the ſame Cauſe above 
1 Years before, in the Exchequer, and heard 
there great Evidence to make a Deed fraudu- 
lent, which was now the Conteſt) demanded of 
rhe Court, whether he ought.to inform. the reſt 
of the Jury privately of this, or conceal it, or 
declare it in open Court? The Court ordered 
him to come into Court, and deliver all his 
Knowledge which he heard then proved (which 
Evidence was not now given, becauſe the Par. 
ties were dead); and fo he did, being not-ſworn 
1 again, but only upon the Oath taken as a Ju- 
ryman, 

And certainly it is of dangerous Conſequence 
to receive a Verdict againſt Evidence, given on 
Suppoſal that ſome of the Jury knew otherwiſe, 
or on private Information given by one Juryman 
to the Reſt, where he cannot be croſs-examined; 
and let ſuch Jurors beware of Attaint, but the 
| beſt Way is (as before) in open Court. 

Jury adjourn= In a Writ of Error, the firſt Error aſſigned 
ed. was, That Termino Trin. ten Jurors, and no 
more, did appear. This ex aſſenſu partium was 
adjourned until Craſtino Animar. on which Day 
two others came in and were ſworn, being of 
the- firſt Panel, 
The Court were all clear, of Opinion, That 
this is no Error, this being good enough, 
they being all to be called again. Leon. 3 Part 


39, 


If 


- ' 


* 


2. c. 12. they confider of their Verdia, 259 


he If a Juror depart after he is ſworn, he ſhall Juror depart, 

il, be fined and impriſoned, and by Aſſent of Par- - 
ries, = * may be ſworn. Bro. Juror: 

56. 46. Lib. 5 

olk, If a Man = valid after ce rp is ready 

ba- to give their Verdict, the Court may cauſe the 

ove Amertement of the Plaintiff to be preſently af- 

ard feered by the Jurors. Lib. 8. 39. 

du- If a Jury give their Verdict by Lot, it is a 


d of Miſdemeanor and Cauſe of a new Trial, although 
reſt in Prior and PowePs Caſe, Keble 1 Vol. 8 11. a 


, Or new Trial was denied, becauſe the Lot ſeemed 
ered there very innocent. 
| his But ſee Keble's 3 Part 805. A 1 on Af. 


hich fidavit, that they gave their Verdict on throw- 
Par- ing Croſs and Pile, were bound to appear to an 
vorn Information; which *tis ſaid broke one of the 
Ju- Jurors Hearts. Keb. 1 Part 8 11. 

Upon a Motion for a new Trial, on the The Kin 
Judge's Certificate that the Verdict was againſt gainſt - 
Evidence in Perjury; the Court fajd, there on Keb. 2 
could be no new Trial for or againſt the King, 494495» 
and denied it, but ſaid, the Certificate might 
mitigate the Fine. 

Nota; The Court will not award new Trials 
on the Jurors gainſaying their Verdicts, unleſs 
the Judge, before whom it is tried, conceived 
the Verdict to be given againſt Evidence. Per 
Cur. 13 Car. 2. B. 5 

The Jury — and ſworn in an Infor- 
mation of Extortion, the Court would not diſ- 
charge the Jury upon a Ceſſat Proceſſus, ſo the 
Attorney General cauſed the Clerk ot the Crown 
to enter a Noli praſequi. 

The Duke of Ri-bmond verſus Wiſe, Paſch. | 
23 Car. 2. B. R. In an Ejectment the Parties 8 Vert. 124, 
It had a Trial at Bar, and a Verdict for the Plan- 
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Of the Demeanor of the Jury while Ch. 12. 
tiff. The Court was moved to ſet aſide this 
Verdict, upon an AMfidavit made of theſe Mif. 
demeanors in the Jury, vis. That they had 
Bottles of Wine brought them before they had 
given their Verdict, which were put into a Bill 
together with Wine and other Things, which 
were eat and drunk by the Servants of the Jury, 
and the Tipſtaffs that attended them at the Ta- 
vern where they were conſulting of their Verdict. 
That this Bill (aftey the Verdict given) was paid 
by the Plaintiff's Solicitor; and that after they 
had given up their privy Verdict, they were 
treated at the Tavern by the Plaintiff's Soliei- 
tor before the Affirmance of it in Court. 
Council being heard on both Sides as to thoſe 
Matters, the Court delivered their Opinion ſe- 
riatim, that” the Verdict ſhould ſtand, They 
ſaid, they were not upon a diſcretiopary ſetting 
aſide of the Verdict, as when the Jury goes a- 
gainſt Evidence: But whether theſe Miſcarriages 
ſhall avoid it in Point of Law? - + 
Eating at the They all agreed, That if the Jury eat or drink 
——— at the Charge of the Party for whom they find 
Fol the te Verdict, it diſannuls the Verdict; but here 
it doth not appear, That the Wine they drank 
was had by the Order of the Plaintiff, or any 
Agent for him: *Tis true, in regard his Solici- 
tor paid for it afterwards, it doth induce a Pre- 
ſumption that he beſpoke it; but that again is 
extenuated by its being put into a Bill with other 
Things that were allowable; and if the Verdict 
ſhould be quaſhed for this Cauſe, it muſt be en- 
tred upon the Roll, that it was for drinking at 
; the Plaintiff's Charge; and it is not proved that 
Being treated this Wine was provided by him: And as to the 
wh — 1 other Part, That they received a Treat from the 
privy Verdict, Plaintiff, after their privy Verdict given, and 
does not ſpoil Ks before 
the Verdict. | | | 
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Ch. 12: they confider. of their verdi. 2601 


before it was given up in Court, that ſhall not 
avoid the Verdict. 


But if the Defendant had treated them, and Unlels i in⸗ 


they had changed their Verdict, as they might duces them to 
dae done inCourt, it ſhould then have be en 1 change the 
void. Co. Lit. 227. B. If after the Jury be agreed 
on their Verdict (which the Chief Fultics ſaid 
muſt. be ĩmended ſuch am Agreement as hath the 
Signature of the Court put upon it, viz. a privy 
Verdict) they eat and drink at the Charge of him 
for whom they do paſs it, it ſhalt not avoid the 
Verdict; and if it ſhould, the Court faid, moſt 
Verdicte given at the Aſſtzes would be void, for 
there 'tis uſual for the Jury to receive a Collation 
aſter the privy Verdict given, from him for 
whom they find. | 
But fuck Practice ought not to be, and if any Speaking 
of the Parties, their Attornies or Solicitors ſpeak the Jury by 2 
any Thing to the Jury, before they are agreed Fay con. 


relating to the Cauſe, (viz.) That it is a clear verned, wherg 


Cauſe, or I hope you will find for ſuch a one, or it avoids * 


the like, and. they 12 accordingly, it ſhall avoid 

the Verdict; but if Words of Salutation, or the Words of Sa- 
like, paſs between them, (as was endeavoured lutation do 
to be proved) it ſhall not. Alſo if, after they 5. _ 

depart from the Bar, any Matter of Evidence be _ _ goon 
given them, as Depoſitions, or the like, though their Depar- 
the Jury ſwear they never looked on them, yet ture from the 
that ſhall quaſh their Verdict. But they all held Bar, will avoid 
in this Caſe, that though there was great Mat- "© 

ter of Suſpicion, yet there was not Matter of 

clear Proof (as there ought to be) ſufficient to 

diſannul this Verdict; but they ſaid, it was a 

great Miſdemeanor in the Jury, for which they 

ought to be fined, and that the Plaintiff's Soli- 

Citor had carried himſelf with much Blame and 
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262 Of the Demeanor of the Fury, &c. Ch. 12, 
rough fin'd Indiſcretion; and the two Tipſtaffs which at- 


my _ keep. tended the Jury, for that they were not more 
g the Jury careful, but connived at theſe Matters, were 


_ Wine, fined the one forty Shillings (who appeared moſt 
in Fault) and the other W 
Vent. 124. 


One commit- Anonymus, Mich. 21 Car. 2. B. R. One Was 
ted for ſending committed for ſendi ing a Note to a Juryman, (al- 
to know the ter a privy Verdict given) to know what Ver. 
Privy Verdict. qict they gave. 1 Vent. 49. 


The Jury being in great Doubt agreed to by | 


the Event by toſſing up a Sixpence; and the 
Chance being for the Plaintiff, they found a Ver- 
dict accordingly. The Court ſet their Verdict 


aſide, and granted a new Trial; and ordered the 


Jury, who were of the County of Northumber- 


land, to attend the Court the next Term. Jones 


4 85. 2 Lev. 208. 


Ch. 13. 


.C.H.A P. XIII. 
What \Puni ſoment the Low hath 


vided for Jurors offending ; ; as 25 
king Reward to give their Verdict. 
V Embraceors. Decies tantum. At- 
_ taint, Several Fines on Jurors. What 
he they, forfeit, and of, Judgment 

Priking.. 4 Juror in Weſtmin- 

ſter, &c. 


OU have already heard Ta the 3 
may fine the Jurors for their Miſdemea- 
nors in giving up their Verdict; I will proceed 
in ſnewing what Puniſhments they are liable 


unto, if they neglect their Duty; and doubtleſs 


no Men have more need of knowing what Pe- 
nalties the Law inflicts on their Offences, than 
common Jurors, -who too often being pre- en- 
gaged with Favour to the Plaintiff, or Malice 
againſt the Defendant, & fc e converſo, or with 
common Iatereſt (as they call it) where Tithes 
or Commons are in Queſtion, will neither hear- 
ken to their Evidence nor Direction of the Judge, 
but ſubvert the whole Drift of the Common Law, 
which will have them of the Neighbourhood 
where the Fact was committed, to the End that 
they knowing moſt of the Fact, may conſequent- 
ly give the beſt Verdict; yet contrariwiſe, Ju- 
tors who live neareſt, do now-a-da ys, moſt com- 
monly ſo feiter themſelves with Favour or Ani- 
moſities to the Parties; that thoſe which live 
fartheſt off (as Juries from other Counties) for 


the moſt part * the cleareſt Verdicts. And 
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The Penalty 


f Jurors ta- 


p Rewards 


Shall not ſerve - 
of any other 


veſt, 


Impriſoned 
and ranſomed, 


| AF 

Puniſhments attending the Ch. 1g, 
how ſhould the Judges remedy this Miſchief bot 
by ſeverely puniſbing thoſe Juries which offend? 
The Law in this will be their-Guide, for with- 
out Doubt, (excepting Life and Member) the 
Law hath provided more ſevere. Puniſhments 
againſt. Juries, than againſt any other Offenders 
whatſoever, as well knowing that corruptio op- 
timi eft peſima : And common Jurors generally 


> have nothing ta do with this Verſe, Ogerunt 


8 Joni, virtutis amore z therefore it is fit 
they ſhould be concerned in the next, Oderunt 
* care mali, dine Pane; wherefore the. 

ſcription of what this Pæna is, ſhall be the 
Subject of this Chapter. 

If any Juror take a Reward ns kid Va 
- dier and be thereof attainted, at the Suit of 
ards. other than the Party, and maketh Eine, he 
which ſueth ſhall have Half the Fine; and if 
any of the Parties to the Plea bring his Action 
againſt Tuch Juror, he ſhall recover his Damages, 
And the Jurors ſo attainted ſhall have Impriſon- 
ment for one Year, which Impriſonment ſhall 


not be pardoned for any Fine: This is by the 


Statute of 34 E. 3. cap. 8. 
5 E. 3. cap. 10. it is accorded, That if any 
Juror in Aſſizes, Juries or Inqueſts, take of the 
one Party, or of the other, and be thereof duly 
attainted, that hereafter he ſhall not be put into 
any Aſſiges, Juries or Inqueſts; and neverthe- 
leſs he ſhall be commanded to Priſon, and fur- 
ther ranſomed at the King's Will. And the 
Juſtices, before whom 


and determine according to this Statute. 


A Man would think that theſe Statutes ſhould 


have frighted any Juror from taking Rewards 
to give his Verdict. But, 


—— id 


ſſires, Juries and 
(that is) fined. Inqueſts, ſhall paſs, ſhall have Power to inquire 


Ch. 13. 22 of the * 26 5 


a 
N ng * . 


So ured i is this Love of Money: that Cons 
ſcience herſelf muſt vail to it, and not ſtand in 
Competition with ſuch Allurements: Where- 
fore the Law did redouble its Force; nay more, 

uced a Decies tantum, ſeit, That a Juror 
taking Reward ro give his Verdict, fhall pay ten 

Times as much as he hath taken; which For- 

feiture, methinks, ſhould make even thoſe who 

love Money beſt, - refuſe to take Money upon 

ſuch an Account, becauſe it is hke a Canker in 

their Eſtates, depriving them in the End, of ten 

Times more than it brought; for which hear 

the Statute 38 E. 3. cap. 12. 

Lem, As to the Article of Jurors, in the 34th Decies ian 
Year, it is aſſented and joined to the ſame, that 
if any Jurors in Aſſizes 3 and other Inqueſt 
to be taken between the King and Party, or 
Party and Party, do any Thing take by them 
or other of the Party, Plaintiff or Defendant, to 
give their Verdict, and thereof be attainted by 
Proceſs contained in the ſame Article, be it at 
the Suit of the Party that will ſue for himſelf, or 
for the King, or any other Perſon, every of the 
ſaid Jurors ſhall pay ten Times as much as he 
hath taken: And he that will ſue ſhall have the 

one Half, and the King the other Half; and 1 
that all the Embraceors, that bring or procure Embraceors, " in 
ſuch Inqueſts in the Country, to take Gain or 14 
Profit, ſhall be puniſhed in the ſame Manner 
and Form as the Jurors, And if the Juror or 
Embraceor ſo attainted have not whereof to make 
gree, in the Manner aforeſaid, he ſhall have the 

Impriſonment of one Year. And the Intent of 
the 
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the King, of great Men, and of the Commons, 
is, that no Juſtice or other Miniſter ſhall in. 
quire of Office, upon any of the Points of this 

Article, but only at the Suit of the Party, or of 
other, as afore is ſaid. 

Upon which Statute there is a Writ called a 
Deties tantum; and who will may bring it, for 
it is a popular Action, and lies, (as you ſee) 
where any of the Jurors, after he is ſworn, ta- 


keth of one Party or of the other, or of bo 


(and then he is called Ambidexter) any Reward 
to give his Verdict, Ac. And it may be brought 
againſt all the Jurors and Ernbraceors, although 
they take ſeveral Sums of Money, and although, 
the Jury give no Verdict, or a true Verdict, 
But it doth not hie againſt an Embraceor, if he 
taketh no Money, and embaces, or taketh Mo- 
ney, and doth not embrace. See Bro. Tit. De. 
cies tantum 13. and F. N. B. 8 


mentioneth nothing of his taking Money; and i in my Opinion, the Caſo 


3. is full againſt him. 


A Decies tantum lies againſt the Jurors, though 
they do not give a Verdict, if they take Money. 
F. N. B. 171. 


Embracery is defined in general to be an At- 


tempt by either Party, on a Stranger, to cor- 
rupt or influence a Jury, or to incline them to 
favour one Side, by Gifts or Promiſes, Threats 
or Perſwaſions, or by inſtructing them in the 
Cauſe, or any other Way, except by opening 
and enforcing the Evidence by Counfel at the 
Trial, whether the Jurors give any Verdict or 
not, and whether the Verdict be true or falſe. 
3 Bac. Abr. 284. 


Alſo 
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Alſo ĩt is an Offence of this Kind barely to la- 
bour a Juror to appear and act according to his 
Conſcience, or for any Perſon to labour a Juror 
not to appear; but it is no Offence for the Party 
himſelf, or for any Perſon, who can juſtify an 
Act of Maintenance, to labour a Juror to ap- 


pear and give a Verdict nn to his Conſci- 
ence. 1bid. 


Alſo it is an Gee to give Money to a * 
ror after the Verdict, unleſs it be openly and 
fairly given to all alike in Conſideration of the 
Expences of their Journey and Trouble of their 
Attendance. Thid, + 
So the bare giving of Money to otter to be 
diſtributed amongſt the Jurors ſavours of Em- 
bracery, whether any of it be diſtributed or not; 
and it is an Offence of the like Kind for a Perſon, 
by indirect Means, to procure himſelf, or ano- 


ther, to be ſworn of a Tales, in order to ſerve | 


one Side; alſo it is as Criminal in a Juror, as in 
any other Perſon, to endeavour to prevail on his 
Companions to give a Verdict on one Side, by 
any other Arguments beſides the Evidence pro- 
duced, and the general Obligations of Conſci- 
ence. bid. 

The Offence of Embracery is puniſhable ar 
Common Law by Indictment or Action; and 
if it were not known before the Trial, will be 
a good Cauſe to ſet aſide the Verdict. Mid. 

How Embracery is furcher reſtrained and pu- 
niſhed by Statute, wide 5 E. 3. cap. 10. 34 


E.3.c. 8. 38 E. 3. c. 12. and 1 Hawk, P. C. 
260, Sc. 


If a full Jury appear and ſome are challenged Iſſues. 
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off, ſo that the Jury remains for Default of Ju- Roll. Trial, 
rors, the Defaulters ſhall loſe their Iſſues. 4 H. i. pl. 1, 4 


6. 7. Other- 


* — 9 1 \ 


268  Puniſoments. attending the Ch. 14, 
6. 7. Ocherwiſe if a Jury be ſworn, and one is 
| withdrawn by Conſent. 

Bid. pl. 2. But if chere be a Joinder of Counties, and 
a Jury of one County appear, and not of e 
- other; the Defaulters of that County from which 
enough came, ſhall not loſe their Iſſues, becauſe 
the doth not remain for their Default, 
wn for the Default of them of the other Coun. 

1 L 5. Mes quare.” 
| Ammon. If che Jurors at the Return of the Yenive fu- 
| cias make Default, yet they-ſhall not be amerced, 
| becauſe the Parties may be claimed at the firfh 
Day, but at the Return of the Habeas Corpora 
they ſhall, 10 E. 4. 49. 1 B. 3. 12. 
Ik any of the Jurors appear, the Court may 
Fun. charge chem to inquire if any of the other Ju- 
rors were within the Town after the Return; 
and if they find they were, they ſhalt be de- 
manded upon a Peine, and if they come not, 
they ſhall be amerced. Roll. Tit. Trial, 632. 
| Jeror finedfor A Juror was challenged, and fix other Jurors 
deparing were {worn to try the Challenge, who found him 
mw uy indifferent, and thereupon the Juror was de- 
manded, but did not appear; for which Default 
he was fined the Value of his Lands for a Yeary 
and the other Jurors inquired of the Value, Oc. 
although the other Party then would have chal- 
jenged him when he was demanded, ſo that he 
might have been treit; but the Court would not 
admit this, becauſe then the King would have 

- Joſt his Fine. 36 H. 6. 27. 
18 If a Juror appear, and is adjourned upon Pain, 
cd upon Pain. and makes Default, in this Caſe, becauſe he ſhall 
be fined to the Value of his Land per Annum, this 
ſhall be inquired by his Companions of the Jury, 
becauſe the Court knows not the Value of his 

Land. Lib. 8. 41. 

A OY | A Ver- 


Ch. 13. Miſbebaviour of the Jury. 269 
A Verdict was taken from the Foreman of Fined for gi- 


dle Jury, to which one of them did not aſſent, Ving 3 Ver- 


and Damages aſſeſſed to twenty Shilli in © 
Treſpaſs and Aſſault; and afterwards, — one — bro 

of the eleven were fined, for giving their Ver- 
dict before they were all agreed. 40 Aſtæe 10. 

Where a Jury are to be fined, a Fine jointly The Fine muſt 
impoſed on them, is not legal, but they muſt not be joint. 
be ſeverally fined, becauſe the Offence of one, 
is not the Offence of another. Et nemo debet 
puniri pro alieni delifto, For then it might be 
faid, Rutilius fecit, Emilius plectitur. Lib, 11. 


42. | 
A Man ſtruck a Juror at Weſtminſter, (ſit- Panihment 
ting in the Court) who paſſed againſt him, and for firiking a 
he was thereof indicted and arraigned at the Juror. 
King's Suit, and attainted ; his Judgment was 
That he ſhould go to the Tower, and ſtay there 
in Prifon all Days of his Life, and that his right 
Hand ſhould be cut off, and his Lands ſeiſed into 
the King's Hands. 41 Afiſe, p. 28. And now 
our Juror ſees what Puniſhment it 1s to ſtrike 
him in the Face of the Court, let him hold his 
Hands from others leſt the ſame Judgment light 
on him. 
By the Statute of 27 Ez, c. 6. It is enacted, Iſſues. 
That upon every firſt Writ of Habeas Corpora 
or Diſtringas, with a Ni Prius, ten Shillings 
ſhall be returned as Iſſues, upon every Perſon 
impanelled, and upon the ſecond Writ, twenty 
Stillings, and upon the third, thirty Shillings. 
And upon every Writ that ſhall be farther a- 
warded to try any Iſſue, to double the Iflues laſt 
afore ſpecified, until a full Jury be ſworn. 
And theſe Iſſues being returned upon a Te- 
nant in Fee-ſimple, in Tail, or for Life of ano- 
ther, or of himſelf, or in the Right of his Wife; 
| the 


* 
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the Land he then hath will be chargeable for it, 
and any Man's Cattle upon this Land "ny be 

dai.ſtrained for it. 

Not ſummon. But if the Under Sheriff, £2c. return a Juror 

ed. ſummoned, who in Truth was not legally ſum- 
moned, and therefore. doth not appear, and ſo 
loſeth Iſſues, the Under-Sheriff ſhall pay him 
double the Value of the Iſſues loſt. See the Sta- 
.tutes of 25 H. 8. 6. and the 2 E. 6. 32. 

And Note; The Law hath been ſo careful to 

puniſh all Gn ier who would endeavour to bi- 

ass and corrupt the Jury; and to puniſh the Juries 
themſelves, if they receive Money to give theit 
Verdict, or any otherwiſe pre- ingage themſelves 
to any of the Parties, all which is to the End 
that a true an honeft Verdict may be given: 
What Puniſhment ſhall; that Jury have which 
gives a falſe Verdict? 

Such a Puniſhment, that (as I ſaid bande in 
Civil Cauſes, it is without Example: And fure- 
ly, if the Jurors did bear it in their Minds, theit 
Verdicts would be always grounded upon their 
Evidence; and not upon their own Intereſt, or 
any Partiality to either of the Parties. 

Wherefore, if the Jurors give a falſe Verdi 
(which is Perjury of che higheſt Degree) upon 
an Iſſue joined between the Parties in any Court 

| of Record, and Judgment thereupon, the Par- 
Maint. ty grieved may bring his Writ of Attaint, in the 
| King's Bench or Common Pleas; upon which 
twenty-tour of the beſt Men in the County are 
to be Jurors, who are to hear the ſame Evidence 
which was given to the Petit Jury, and as much 
as can be brought in Affirmance of the Verdict, 
but no other againſt it. And if theſe twenty- 
four (who are called the Grand Jury) find it a 
falſe Verdict; then followeth this terrible and 
heavy 


— a 
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Ch, 13. 


ſure- Gaol, and the Party ſhall be reſtored to all thar 


t, heavy Judgment at Common Law upon the |: | 
X Petit Jury. "ti 
or 1. That they ſhall loſe Ae legem 5 Judgment in "8 

| ever, that is, they ſhall be ſo infamous, as they Attaint. 1 
ſo ſhall never be received to be a Witneſs, or of 1 
im any Jury. "Wi 
ta- 2. That they ſhall 10 all their Goods and bl | 

| Chattels. | Wt 
to 3. That their Lands and Tenements ſhall be 1. 
bi- taken into the King's Hands. 5 it 
ries, 4. That their Wives and Children mall be 1 
eit thrown out of Doors. 9 
Ives 5. That their Houſes ſhall be raſed and WW. 
ind thrown down, 1 
en: 6. That their Trees ſhall be rooted up. =_ 
hich 7. That their Meadow Grounds ſhall be - 

| ploughed up. 1 
e) in 8. That their Bodies ſhall be caſt into the 0 
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much But now by the Statute of 23 A. 8. cap. 3. 
erdict, The Severity of this Puniſhment is modetated, 
venty- it the Writ of Attaint be grounded upon that 
1d it a Statute. | 

le and | 

heavy | Fut 


their he loſt, by reaſon of the unjuſt Verdict. So 
their odious is Perjury in this Caſe, in the Eye of the 
t, Of Common Law; and the Severity of this Pu- 
niſhment is to this End, Ut pena ad paucos, me- 
rdict tus ad omnes per veniat; for there is Miſericor- 
upon J puniens, and there is Crudelitas parcens. And | 
out ſeeing all Trials of real, perſonal and mixt Ac- | 
Par- tions depend upon the Oath of twelve Men, pru- : 
in the dent Antiquity inflicted this ſevere Puniſhment 1 
which upon them, if they were attainted of Perjury. bit 
ty are 1 Inſt. 294. 5. [i 
dence i 
N. 
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Puniſhments PER 1. Ch. 13. 
But the Patty grieved may, at his Election, 


either bring his Writ of Attaint, at the Com. 


mon Law, or upon that Statute; wherefore let 


the Juror expect the greateſt Puniſhinent, when 


he offends. 3 iff, 163, 222. 

And ſo reootiode as to the Jurors, only with 
the Words of Forteſcue, Quis tunc (eiſi immemor 
falutis anime ſuæ ſuerit) non formidine tantæ pa- 


Who then, though he regard not his Soul's 


Health, yet for I of fo great Puniſhment, and 


for Shame of ſo great Infamy, would not upon 


his Oath, declare the Truth? 


But as to our Practiſer, I would give this 
- _ Advertiſement, which relates alſo to 


"When a Verdict has been given by a formet 
Jury in the ſame Cauſe, and on the ſame Evi- 
dence, it is allowed to give the former Verdict 
in Evidence, and I have knows this introduced 
by the Counſel, as obliging to the latter Jury 
to find accordingly ; intimating, that otherwiſe 
they do (in, Effe&) perjure the former twelve 
Men; which may amuſe tender Minds, and 
draw them from the ſtrict Inquiry into the Me- 
rits of the Cauſe, in Favour of their Predeceſ- 
ſors; which is a palpable Miſtake and _— 
formation for theſe Reaſons. 


1. The ſame Evidence in the former Cauſe 


and Trial (perhaps) was not fo perſpicuouſly de- 
livered as in this. 


2. This latter Jury may be of more ſaga- 
cious and comprehenſive ** than the 


former. 


3. The 


Ch. 13. AM:ſbehawiour of the: Fury. 

3. The Directions of the Court (which the 
Jury moſt heed) may be more r delivered 
to this Jury. 

4. The Matter in Conteſt ( perhaps) was not in 
the former Trial ſo clearly managed by the 
Council, being not ſo well 7 aſtructed as after- 
wards, _. 

5. And laſtly, ſuppoſing the 888 equal - 
ly delivered by the Witneſſes, apprehended by 
the Jury, directed by the Court, managed by 
the Council, yet it is no Perjury or Fault to dif- 
fer in Judgment; for if twenty- four Jurymen 
were to try a Matter of Fact, and twelve were 
of one Opinion, and twelve of another, who is 
in Fault, while they judge according to the beſt 


of their Knowledge and Skill, to which (only) 


they are ſworn? And it is a reaſonable Kindach, 
to Jurymen, to make good Conſtructions of dif. 


fering Judgments among them, while we ſee 


how oft Judges themſelves differ in their Opi- 
nions, on a Matter ſtated equally to them all, 
and that not only as to Matter of Law, but as 

to Matter of. Fact; as attending Practiſers may 
obſerve in Trials at Bar, in the ſeveral Judges 
ſeveral Directions. And this I thought good to 
advertiſe, for that I have known Verdicts gained 
on this unwarrantable Suggeſtion, againſt, clear 
and expreſs Evidence, and could inſtance ſome 
Caſes: Sed verbum ſat, c. 

As to the Difference betwixt the Judge and 
the Jury, and that Queſtion which has made ſuch 
a Noiſe, viz. Whether. @ Fury is fineable for go- 
ing againſt their Evidence in Court, or the Direc- 
lion of the Judge? 1 look upon that Queſtion as 
dead and buried, ſince Buſhes Caſe, in my 


Lord Vaugban's Reports 135; yet ſome of the 
Aſhes thereof I may ſprinkle here without Of- 


Vol. I. y 4 fence, 
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And that it is evident by ſeveral Reſolutions of 


Judge cannot fine the Jury for going againſt their 


Vaug ban ſays theſe Words, That the Court could 


— 


Puni ſuments attending the Ob. 13. 
fence. It doth appear there to have been te- 
folved by all the Judges, upon a full Conference 
at Serjeants Inn, That a Jury is not fintable for 
going againſt their Evidence, where an Attaint lies, 


all the Judges, That where an Attaint lies, the 


Evidente or Direttion of the Court, without other 
Miſdemeanor. F * 
And where an Attaint doth not lie, as in Cri- 
minal Caufes upon Indictments, Sc. my Lord 


not fine a Jury at the Common Lau, where Altaint 
did not lie, I thirk to be the cleareſt Poſition that 
ever I confidered, either for Authority or Reaſon of 
Law. And one Reaſon for this (which can ne- 
ver be anſwered) is, the Judge cannot fully know 
upon what Evidence the Jury give their Verdict; 
for they may have other Evidence than what is 
ſhewed in Court. They are of the Vicinage, the 
Judge is a Stranger: They may have Evidence 
from their own perfonal Knowledge, that the 
Witneſſes ſpeak Ride, which the Judge knows 
not of; they may know the Witneſſes to be ftig- 
matized and infamous, which may be unknown 
to the Parties or Court. CON 1 
And if the Jury know no more than what 
they heard in Court, and fo the Judge knew ſo 
much as they, yet they might make different 
Concluſions, as oftentimes two Judges do; and 
therefore, as it would be a ftrange and abfurd 
Thing to puniſh one Judge for diffecing with an- 
other in Opinion or Judgment; fo it would be 
worſe for the Jury, who are Judges of the Fact, 
to be puniſhed for finding againſt the Direction 
of him who is not Judge of che Fact. But he 
that would be better ſatisfied in this Point, mY 
r rea 


by 


Ch. 13; Miſtehavieur of the Fury, 

read that Caſe, and the Authorities and Reaſons 

given by my Lord Vaugban. k £2 
It is ſhewed in that Caſe, That much of the 

Office of Jurors; in order to their Verdict, is 


Miniſterial, as not withdrawing from their Fel- 


lows after they are ſworn ; not receiving from 
either Side Evidence after their Oath, not given 
in Court; not eating and dtinking before their 
Verdict, refuſing to give a Verdict, and the like 
wherein if they trangreſs, they are fineable: But 
the Verdict itſelf when given, isnot an Act Mi- 
niſterial but Judicial, and according to the beſt 
of their Judgment; for which they are not fine- 
able, nor to be puniſhed but by Attaint. 

Nor can any Man ſhew, that a Jury was ever 
puniſhed upon an Information either in Law or 
the Star-Chamber, where the Charge was only; 
For finding againſt their Evidence; or giving an 
untrue Verdi, unleſs Imbracery, Subornation, 
or the like were joined. | 


But the Fining and Impriſoning of Furors for Keb. 2 Part | 
giving their Verdifs, hath ſeveral Times been 180. 1 Part 


declared in Parliament an illegal and arbitrary '** 


Innovation, and of dangerous Conſequence to 


the Government, the Lives and Liberties of the 


People; this celebrated Trial by Juries having 
been confirmed by many Parliaments © 


Littleton, Sect, 368. tells us, That as the Jury Hardres 
may find the Matter at large, that is, a Special Rep. 409. 


Verdict, (which the Court cannor refuſe, if it 
be pertinent to the Matter put in Iſſue) and leave 
the Law to the Court; fo if the Jury will, they 
may take upon them the Knowledge of the Law 
upon the Matter, and may give their Verdice 
generally, as is put in their Charge. As for 

xample; upon all General Iſſues, as Nor guilty 


pleaded in Treſpaſs, Nil debet in Debt, Nut 
L2 zort 


1 Inſt. 238. 
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ſtionem facti non reſpoudent Judices, ad queſtionem 


Puniſhments attending the Cb. 13. 


tort, Nul diſſeifin.in Aſſiſe, Ne difturba pas in 
Quare impedit, Ec. though it be Matter of Law, 
whether the Defendant be a Treſpaſſer, a Debt- 
or, Diſſeiſor or Diſturber, in the particular 
Caſes in Iſſue; yet the Jury find . in a ſpe- 
cial Verdict) the Fact of every Caſe by it ſelf, 
leaving the Law to the Court, but. find for Plain- 
tiff or Defendant upon the Iſſue to be tried, 
wherein they reſolve both the Law and the Fact 
complicately, and not the Fact by itſelf. And 
ſo upon Not guilty to an Indictment of Felony, 


| Breach of the Peace, Treſpaſs, Ic. and other 


Caſes where the Law and the Fact are compli- 
cate and joined, they may determine upon both; 
yet I muſt give them my Lord Coke's Caution, 
which is, That although the Jury, if they will, 
may take upon them the Knowledge of the Law, 
and give a general Verdict, yet it is dangerous 
for them ſo to do; for if they do miſtake the 
Law, they run into the Danger of an Attaint. 
Therefore to find the Matter ſpecially, is the 
ſafeſt Way where the Caſe is doubtful. 

And to end, as I began, That Decantatum in 
our Books (as my Lord Yaughan calls it) Ad quæ- 


kegis non reſpondent Juratores, literally taken, is 
true; for if it be demanded what is the Fact? 
the Judge cannot anſwer it. If it be asked what 
the Law is in that Caſe? the Jury cannot anſwer 


it. But upon the General Iſſue, if the Jury be 
asked the Queſtion, Guilty or not? which in- 


cludes the Law, they reſolve both Law and Fact, 
in anſwering Guilty or Not guilty, So as tho' 
they anſwer not ſingly to the Queſtion what is 
the Law? yet they determine the Law in all 
Matters where Iſſue is joined and tried, but 
where the Verdict is ſpecial. But in ſuch LAN 

| the 
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n the Judge cannor of himſelf anſwer or deter- pm 
„, mine one Particle of the Fact, but muſt leave it | i 
t- to the Jury, with whom let it reſt and conti- "nl 
ar nue for ever, as the beſt Kind of Trial in the K 
e. World for finding out the Truth; and the I | 
„ reateſt Safety of the juſt Prerogatives of the it 
n- Crown, and the juſt Liberties of the Subject; | 1 
d, and he which deſires more for either of them, is 1 5 
ct an Enemy to both. i i 
nd Abuſes by others, in relation to Juries, are 1 
y. puniſhable by Fine and Impriſonment; as if a 1 
er Man aſſault or. threaten a Juror for having given "BY 
of 2 Verdict againſt him, he may be indicted as a 1 
h; Diſturber of the Adminiſtration of Juſtice, and . 
on, one who is guilty of a Contempt to the King's 1 
ill, Courts. 2 Hawk. P. C. 58, g. 1 
I, Alſo the Court of King's Bench granted an V 
ous Information againſt a Town Clerk, for publiſh- 5 
the ing an Order of the Court againſt Jurors who "6 
int. had found a Perſon guilty of Manflaughter only I i 
upon an Indictment of Murder, by which Or- ' 

der the faid Jurors were declared to be juſtly ſu- Fi 

pected of Bribery. H. 10 Ann. The Queen v. Þ 

- Wakefield. 1 
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The Learning of General Verdicts, Spe- 
cial Verdifts, Privy Verdis, and Ver- 
dlitss in open Court; and 'where the In- 
queſt ſhall be taken by Default, Inqueſts 
of Office, &c. Arreſt of Judgment, 
Variance betwixt the Nar. and the 
Verdict, &c. * | 


T7ERDICT, (veredictum, quafi diftum 
Y Peritaiis) is the Anſwer of a, Jury given 
to the Court, concerning the Matter of Fact in 
any Cauſe committed to their Trial; wherein 
every one of the twelve Jurors muſt agree, or it 
cannot be a Verdi. And this is the Founda- 
tion ypon which the Judgment of the Court is 
built, for ex fafo jus oritur; the Law ariſeth 
from the Fact; wherefore it is no Wonder, that 


the Law hath eyer been ſo curious and cautelous, 


as not to believe the Matter of Fact until it is 


The Credit of ſworn by twelve ſufficient Men of the Neigh- 


7 VerdiQs. 


bourhood where the Fact was done, whom the 
Law ſuppoſeth to have moſt Cognizance of the 
Truth or Falſehood thereof, which being 


ſworn (for the Words are, Juratores prædict. di- 


cunt ſuper ſacram. ſuum, Sc.) is the Verdict 
whereat we now treat; And ſuch Credit doth 
the Law give to Verdicts, that no Proof will be 
admitted to impeach the Verity thereof, ſo long 
as the Verdict ſtands not reverſed by Attaint. 
And therefore upon an Attaint, no Superſedeas is 


grantable by Law. Pio. Com. 496. 


And 


Ch. 14. The Learning of Verditts, Kc. 279 


And it is worth our Obſervation, that the 
Law ſeems to take more Care of the Fact, than 
of herſelf; for the major Part of the Judges give 
the Judgment of the Law, though the other 
Judges diſſent. But every one of the twelve Ju- 
rors muſt agree together of the Fact, before 


there can be a Verdict, which muſt de deli- 
vered by the firſt Man of the Jury. 29 Aſſizes, 


pl. 27. 

Verdicts are either General or Special, | Pony * 
A General Verdikt is that which is brought into — Ver- 

the Court in like general Terms to the General gia. 

Iſſue; as if a Defendant pleads Not guilty, or 

no Wrong, then the Iſſue is general, whether 

he be Guilty, or the Fact be a Wrong or not; 


which being committed to the Jury, they, upon 


Conſideration of the Evidence, ſay for the Plain⸗ 
tiff that the Defendant is gailty of a Wrong, in 
for the Defendant, that 1 it is no Wrong, Oc. 

Inſt. 228. 

A Special Verdict is where the Jury find the Special Ver- 
Matter at large, according to the Evidence given, ® 
that ſuch a Thing is done by the Defendant; 
and declaring the Courſe of the Fact, as in their 
Opinions it 1s proved, pray the Judgment of the 
Court as to what the Law is in ſuch a Caſe. And 
as a Special Verdict may be found in Common 
Pleas, ſo may it alſo be found in Pleas of the 
Crown, or Criminal Cauſes that concern Life 
or Member. 

And it is to be obſerved, that the Courtcan- The Court 
not refuſe a Special Verdict, if ic be pertinent © cannot refuſe 
to the Matter in Iſſue. 1 Int. 228. * | 

It hath been queſtioned, Whether the Jury A Special 
could find a Special Verdict, upon a Special Verdict may 
Point in Iſſue, or no, as they might upon the wa 14 
General Iſſue. But this Queſtion hath been fully un pon an ab 
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be Learning of Verdis, Ch. 14. 
reſolved in many of our Books; firſt in Pla. 
Com. 92. It is reſolved, That the Jury may 
give a Special Verdict, and find the Matter at 
large, en cheſcun iſſue en le monde, ſo that the 
Matter found at large, tend only to the Iſſue 
joined, and contain the Certainty and Verity 
thereof, Lib. 9.12. 

In all Special Verdicts the Judges will not 


_ adjudge upon any Matter of Fact, but what the 


Jury declare to be of their own finding, as upon 
an Inquiſition or ſuch like found at large in a 
Special Verdict; for their finding of it, is not 

an Affirmation that all-which is in it, is true. 

It is a certain Rule in all Special Verdiłis, That 
if the Jury find the Point in Iſſue, and only put 
a Special Doubt to the Court in a Matter of Law, 
it is a good Verdict; but if they don't find a 
ſufficient Matter of Fact, to bring Light enough 
to the Court to reſolve that Doubt; then it is 
an imperfect. Verdict and an immaterial Iſſue, 
and a Venire facias de novo ſhall be awarded. 
This Rule is founded on undeniable Autho- 
rity, and on clear and evident Reaſon, becauſe 
the Jury are Judges of the Fact, though the 
E are to judge of the Law ariſing on that 

act; and the Jury, in finding the Giſt of the 
Action, have taken upon them to find every 


Thing neceſſary to make the Defendant guilty, 


if the Point of the Law be reſolved for the Plain- 
tiff. Vin. Trial, 398, 399, 403. 5 
And in 2 Inſt. 425. upon Collection of many 
Authors, it is ſaid, That it hath been reſolved, 


that in all Actions real, perſonal and mixt, and 


upon all Iſſues joined, General or Special, the 
Jury might find the ſpecial Matter of Fact, per- 
tinent and tending only to the Iſſue joined, and 
thereupon pray the Direction of the Court » 

| | the 


x Ch. 14. ard of arrefling Judgments, 281 


5 the Law. And this the Jurors might_do at ; 

y Common Law, not only in Caſes between Party | 

It and Party, but alſo in Pleas of the Crown at the 4 

je King's Suit, which is a Proof of the Common il 

e Law. And the Statute of Weſtminſter the 2. } 

y cap. 30. is but ah Affirmative of the Common | 
LW. | "of 

ot And as this Special Verdict is the fafeſt for A Freehold | 

he the Jury, 1 Iuſt. 228, ſo in many Caſes it is moſt upon Condi- 1 

In advantageous to the Party, and helps him where wad want 1 

. 4 4 f | „ May be 1% | 

A his own Pleading cannot. As for Example, found by Ver- {BY 

ot faith Lilileton, Sect. 366, 367, 368. Albeit a dict, thoughit | 
Man cannot in any Action plead a Condition, cannot be 'Þ 

at which toucheth and concerns a Freehold, with- Pleaded. 

ut out ſhewing Writing of this; yet a Man may be 

W, aided upon ſuch a Condition, by the Verdict of 

| a twelve Men, taken at large in an Aſſize of No- 

gh vel diſſeiſiu, or in any other Action, where the 

t 1s Juſtices will cake the Verdict of twelve Jurors 

ue, at large: As put the Caſe, a Man ſeiſed of cer- 


tain Land in Fee, letteth the ſame Land to an- 
other for Term Life, without Deed, upon Con- 
dition to render to the Leſſor a certain Rent, 
and for Default of Payment, a Re-entry, Sc. 
By Force whereof the Leſſee is ſeiſed as of Free- 
hold; and after, the Rent is behind, by which 
the Leſſor entreth into the Land, and after the 
Leſſee arraigns an Aſſize of Novel diſſeiſin of the 
Land againſt the Leſſor, who pleads that he did 
no Wrong nor Diſſe;/in. And upon this an Aſ- 
ſize is taken. In this Caſe, the Recognitors of 
the Afſize may ſay, and render to the Juſtices 
their Verdict at large, upon the whole Matter 
as to ſay, that the Defendant was ſeiſed of the 
Land in his Demeſne as of Fee, and fo ſeiſed let 
the ſame Land to the Plaintiff for Term of his 
Life, rendring to the Leſſor ſuch a yearly Rent, 

| payable 


282 


Littleton, 


Sect. 367. 


ah 


| ; | Wy 4 
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payable at ſuch a Feaſt, c. upon ſuch Condi. 
tion, that if the Rent were behind at any ſuch 
Feaſt, at which it ought to be paid, then it 
ſhould be lawful for the Leſſor to enter, 6c, 
By Force of which Leaſe the Plaintiff was ſeized 
in his Detneſne as of Freehold ; and that after. 
wards, the Rent was behind at ſuch a Feaſt, 
Sc. By which the Leſſor entred into the Land, 
upon the Poſſeſſion of the Leſſee. And pray 


the Diſcretion of the Juſtices, if this be a Dif- 
ſeiſin done to the Plaintiff or not. Then, for 


that it appeareth to the Juſtices, that this was no 
Diſſeiſin to the Plaintiff, inſomuch as the En- 


try of the Leſſor was congeable on him, the 


Juſtices ought to give Judgment, that the 
Plaintiff ſhall not take any Thing by his Writ 
of Aſſize; and ſo in fuch Cafe the Leſſor 
ſhall be aided, and yet no Writing was ever 
made of the Condition; for as well as the Ju- 
rors may have Conuſance of the Leaſe, they 
alſo may as well have Conuſance of the Condi- 
tion, which was declared and rehearſed upon 
the Leaſe. 

In the ſame Manner it is of a Feoffment in 
Fee, or a Gift in Tail, upon Condition, al- 


though no Writing was ever made of it. And 


as it is ſaid of a Verdict at large, in an Aſſize, 
Sc. in the ſame Manner it is of a Writ of En- 
try, founded upon a Diſſeiſin, and in all other 
Actions where the Juſtices will take the Verdict 


at large, there where ſuch Verdict at large is 


made, the Manner of the whole Entry is put 
in Iſſue. ANCE 
But in Aſſize of Rent, it cannot be found 


to be upon Condition, unleſs they alſo find 


the Deed of the Condition. Roll, Trial, 690. 
1 | | 


80 


* 
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i- So of a Confirmation in Fee to Leſſee for 

h Tears, Mid. pf. 3. 3 5 | 
it Per Hale Chief Juſtice, Guildhall, Hill. 1671. 1 
c. A ſpecial Verdict may be found as to Damages 4 
d in an Action of the Caſe ; as the Caſe was there, [ 
r viz. Pro Quer, and if ſo, Sc. then ſuch Da- | 
t, mages; if ſo, &c. then Damages ſuch ; and W 
d, he ſaid, He bad known it ſo done in Debt, and ihe F 
ay Damages three Ways. 1 
if- Alſo in ſuch Caſe where the Inqueſt may General it 
or give their Verdict at large, if they will take Verdi. g 1 
no ppon them the Knowledge of the Law upon 3 — A 1 
u- the Matter, they may give their Verdict ge- yo —— W.| 
the nerally, as is put in their Charge; as in the refuſe a gene- 1 
the Caſe aforeſaid, they may well ſay, that the ral Verdid, if 4 
rit Leſſor did nor diſſeiſe the Leſſee, if they will, the Jury will 1 
Tor - toe 4 find it; it was | Nl 
255 ) bs | ſo held before 4 
by Juſtice Vyndbam, Lent Aſſiaes 1681. in Yerdon's Caſe, at Cambridge. | | 6 
1 In local Treſpaſſes the Jury cannot find the 1 
pon Defendant guilty in another County; becauſe it 


is local, but they may find Acts in any other 
Place in the ſame County, for a Jury may there- 
of have Conuſance: The Finding of Aſets is 
not local, 'and may be found in a foreign Coun- 
ty, even in Ireland; for Aſſeis is the Subſtance 
of the Iſſue. Reſignation, Divorce, &c. may 
be found in a foreign County, ſo may a Deed, 
Leaſe, and Releaſe, or Grant of Rent, Fe. in 
one County be found in another where Locality 
is not ſpecially put in Iſſue, or where the Place 
is not materia], but is only put for the Venue. 
Vin. Trial. 379, 380. 

The Jury may likewiſe find Eſtoppel, which 
cannot be pleaded, as in the ſecond Report, f. 4. 
it well appears, where one Goddard, Admini- 
80 e | ſtrator 
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284 'The Learning of Verdis, Ch. 14. 

ſtrator of James Newton, brought an Action of 

Debt againſt Jobn Denton, upon an Obligation 

made to the Inteſtate, bearing Date the 4th 

Day of April, Amo 24 Eliz. The Defendant 

pleaded, that the Inteſtate died before the Date 

bf the Obligation, and fo concluded, that the 

5 faid Eſcript was not his Deed; upon which they 
Wann r 

And the Jury found, that the Defendant de- 

livered it as his Deed, Fuly 30 Anno 23 Eli. 

and found the Tenor of the Deed in bæc verba, 

-  Noverint Unive, &c. Dat. 4 Aprilis Anu 

24 Eliz. And that the Defendant was alive 

30 Juh Anno 23 Eliz. And that he died be- 

fore the ſaid Date of the Obligation, and prayed 

Conſideration of the Court, if this was the De- 

fendant's Deed : And it was adjudged by Ar- 

derſon Chief Juſtice, Vindbam, Periam and 

Walmſiey, that this was his Deed ; and the Rea- 

fon of the Judgment was, that although the 


Obligee in pleading cannot alledge the Delivery 


| Note; That a before the Date, as it is adjudged in 12 H. 6. 1, 
Deed may be which Caſe was affirmed to be good Law, be- 


3 . cauſe he is eſtopped to take an Averment againſt 
db. Date ant any Thing expreſſed in the Deed ; yet the Ju- 


before, be- Fors, who are worn ad weritatem dicend. (hall 
cauſe it ſhall not be eſtopped. For an Eſtoppel is to be con- 


not be intend- cluded to ſpeak the Truth, and therefore Ju- 


ed written be- 
fore the Date, Tors cannot be eſtopped, becauſe they are [worn 


which may be to ſpeak the Truth. 


after the Date, 12 H. 6. 1. As in Waſte ſuppoſed in 4. to plead that 4. 
is a Hamlet in B. and not a Town of itſelf, admitteth the Waſte, &c. 9 H, 
6. 66. and the Jury cannot find No Waſte, for that would be againſt 
the Record, | | 


Fſtoppel, But if the Eſtoppel, or Admittance, be 
1 Cro. 110. within the ſame Record in which the Iſſue 1s 
OO $3- Joined, 


2 


Ch.14: and of arreſting Judgments. 

joined, upon which the Jurors give their. Ver- 
dict, there they cannot find any Thing againſt 
this, which the Parties have affirmed and ad- 
mitted of Record, although it be not true; for 
the Court may give Judgment upon a Thing 
confeſſed by the Parties, and the Jurors are 
not to be charged with any ſuch Thing, but 


only with Things in which the Parties vary. 


2 Coke 4. | | 

So Eſtoppels which bind the Intereſt of the 
Land, as the taking of a Leaſe of a Man's own 
Land by Deed indented, and the like, being 
ſpecially found by the Jury, the Court ought 
to judge, according to the ſpecial Matter; for 
albeit Eſtoppels regularly muſt be pleaded and 
relied upon, by apt Concluſion, and the Jury 
is ſworn ad veritatem dicend. yet when they find 
veritatem facti, they purſue well their Oath, and 
the Court ought to judge according to Law. 
So may the Jury find a Warranty being given 


285 


I Inſt. 227. as 


in Eyidence, though it be not pleaded, becauſe Warranty not 
it bindeth the Right, unleſs it be in a Writ of pleaded. 


Right, when the Mile is joined upon the meer 
Right. 1 Inſt, 227. 


Verdicts ought to be ſuch, that the Court Uncertain 
may go clearly to Judgment thereon, and there- Verdicts. 


fore Verdicts finding Matter incertainly, or am- 
biguouſly, are inſufficient and void, and no 
Judgment ſhall be given thereupon. As if an 
Executor plead Plene Adminiſtravit, and Iſſue is 
Joined thereon, and the Jury find that the De- 
tendant hath Goods within his Hands to be ad- 
miniſtred, but find not to what Value, this 1s 
an Uncertainty, and therefore an 1nſufficient 
Verdict. Lib. 9. 74. 1 Iuſt. 227. 


In all ſpecial Verdicts, the Judges will not Special Ver- 


adjudge of any Matter of Fact, but this which dict. 


the 


286 
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The Learning of Verdis, Ch. 14, 
the Jury declare to be true of their own find- 
ing. And therefore the Judges will not adjudge 
upon an Inquiſition, or aliquid Tale found at 
large in a ſpecial Verdict, tor their finding of 
this is not an Affirmation, that all which is in 
this is true, Siderf. 2 Part 86. vg 

It is the Office of the Jurors to ſhew the Ve. 
rity of the Fact, and leave the Judgment of the 


Law to the Court. And therefore, upon an 
| Indictment of Murder, Quod felonice percuſſu, 


Sc. If the Jury find percuſſit tantum, yet the 
Verdict is good ; for the Judges of the Court 
are to reſolve upon the Special Matter, whether 
it was felonice, and ſo Murder, or not, Lib. g. 
69. And if the Court adjudge it Murder, then 
the Jurors, in the Concluſion of their Verdict, 
find the Felon guilty of the Murder contained 
in the Indictment. | | 

A Jury may take Conuſance of a Deed will- 
out Date, and made before Time of Memory, 
and find it if they will, though they are not 


bound to do it. 


The Jury cannot determine the Intention in 
Deeds or Wills ; this belongs to the Court, who 
is to conſtrue by the Rules of Law: But what 


is, or is not, an Intent to do a Thing within ar 


Act of Parliament, this a Jury is to determine 
becauſe the Intent is to be collected from Facts 
and Circumſtances of which they are the pro- 
per Judges. 

Matter of Record may be found by a Verdict 
at large, but che Jury are not compellable to 
find it; Recovery hath been found by Verdict 
without ſhewing of it under Seal; as alſo a Fine 
not pleaded or given in Evidence. So a Note 
of a Fine, or a Recovery without the Record it- 
lelf, ſub pede figitli, or the Number Roll may be 
N given 
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given 1 Evidence, if the Jury will accept of 
- Indeed theſe ought either 70 be pleaded, and 
made Part of the Record to be tried, or elſe 
ven in Evidence ſub pede figilli, and then the 
ury are bound to take Conuſance of them, 
Vin. Trial, 384, 385. 

A Verdict that finds Part of the Iſſue, and Verdia end- 
finding nothing for the reſt, is inſufficient for ing Part of 
the whole, becauſe they have not tried the the Ine. 
whole Iſſue where with they are charged: As if — 1 
an Information of Intruſion be brought againſt 42 
one, for intruding into a Meſſuage and an hun- 
dred Acres of Land: Upon the General Iſſue, 
the Jury find againſt the Defendant for the 
Land, but ſay nothing for the Houſe; this is 
inſufficient for the whole. 

But if the Jury give a Verdict of the whole pinding 
Iſſue, and of more, Sc. that which is more * th Iſſue. 
is Surpluſage, and ſhall not ſtay Judgment: 2 Inſt. 227. 
For Utile per inutile non vitiatur, 2 , 1 Part 2 2 
66. Cro. 1 Part 130. But neceſſary Inci- Ta. Part 
dents required by Law, the Jury ag find, 289. 
Siderſin 232. 

If the ide be upon a Deſcent; and che Jury 
find the ſame, and a continual Claim, that as 
to the continual Claim is Surpluſage. 7 H. 6. 

8, 9, 10. 

An Action of the Caſe on Deceit was brought, 
for that he ſold unto the Plaintiff two Oxen, 
and warranted them t ſound ; on not guil- 
ty, the Jury found him Guilty as to one, and 
Not guilty as to the other; and good; for that 
the Action was founded not on the Contract, 
but the Deceit. 3 Cro. 884. Gravenor and 
Mete. ä 

In Debt the Plaintiff 3 that he had 
Judgment againſt Baron and Feme for a Debt 


of 
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of the Wife's, dum ſola, &c. that they were 
, in Execution, and ſuffered to eſcape ; the Jury 
found the Huſband only in Execution, ang 
eſcaped, and Judgment for the Plaintiff, Ro- 
berts verſus Herbert, Hill, 12 Car. 2. C. B. 
I Sid. 5. IOW | 
Plaintifwhere In ſome Caſes the Verdict may be found for 
barred though the Plaintiff, and yet he may be barred. 
Verdict for As 40 Aff, 6. in a Moridanceſtor, all the 


bim. Points of the Writ found for the Plaintiff, and 


yet he was barred for this Reaſon; for although 
he was Heir to his Father, yet becauſe the elder 
Brother by the Half Blood did enter, he was 
barred. N ie oh 
Where the Yet in many Caſes, nay almoſt in all, the 
Verdict ought Jury ought to find more than is put in Iſſue, 
to be of more Otherwiſe their Verdict is not good; and there- 
2 in che fore they are to aſſeſs Damages and Coſts, be. 
cauſe it is Parcel of their Charge, as a Conſe- 
quent upon the Iſſue, though it be not Part 
the Iſſue in Terminis. Lib. 10. 119. 
A Verdict muſt be ſufficient. in Matter and 
Form, be the ſame Special or General, and 
therefore they muſt find Damages and Coſts 
where the ſame ought to be found. 


Damages by So in Treſpaſs againſt two, one comes and 


the firſt In- pleads Not guilty, and is found Guilty, In this 
queſt. Caſe, the firſt Inqueſt ſhall aſſeſs Damages for 
the whole Treſpaſs, by both Defendants ; and 
afterwards the other comes and pleads Not 
guilty, and is found Guilty : The finding of 
Damages by the firſt Inqueſt, ro which he was 
Attaint. not Party, ſhall bind him ; and therefore if the 
Damages are outrageous and exceſſive, the De- 
fendant in the laſt Inqueſt ſhall have an Attaint. 
Lib. 10. 119. | | 9 


— 
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So in Treſpaſs, Quare clauſum fregit, if Iſſue 


be joined upon a Feoffment, and the Jury give 
outrageous Damages, an Attaint lies; for the 


Inquiry of Damages is conſequent and depen- 
dent upon the Iſſue, and Parcel of their Charge. 

Did. | | 
la the 11th Report, fol. 5. It was reſolved, Damages by 
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That in Treſpaſs againſt two, where one comes the firſt In- 


and appears, c. againſt whom the Plaintiff dueſt. 


declares with a ſimul cum, c. who pleads, and 
is found Guilty, and Damages aſſeſſed by the 


Inqueſt, and afterwards the other comes and 


pleads, and is found Guilty; the Defendant 
which pleaded laſt ſhall be charged with the 
Damages taxed by the firſt Inqueſt ; for the 
Treſpaſs which the Plaintiff had made joint 
by his Writ and Count, and done at one 
Time, cannot be ſevered by the Jurors, if 
they find the Treſpaſs to be done by all, 
at one and the ſame Time as the Plaintiff 
declared. » 8 


So in Treſpaſs againſt divers Defendants, if Several Da- 


they plead Not guilty, or ſeveral Pleas, and Vis D 3 
cap. 4. 
11 Coke 5. 


the Jury find for the Plaintiff in all, the Jurors 
cannot aſſeſs ſeveral Damages againſt the De- 
fendants, becauſe all is bur one Treſpaſs, and 
made joint by the Plaintiff, by his Writ and 
Count. And although that one of them was 
more malicious, and de facto did more and 
greater Wrong than the others, yet all came to 
do an unlawful Act, and were of one Party, fo 
that the Act of one is the Act of all of the 
ſame Party being preſent. But in Treſpaſs a- 
gainſt two, if the Jurors find one Guilty at one 
Time, and the other at another Time, there ſe- 
veral Damages may be taxed. But if the Phain- 
tiff bring an Action of Treſpaſs againſt two, 

Vol. I, U and 
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Ibid. 7. 
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and declare upon a ſeveral Treſpaſs, his Action 


ſhall abate. | And this is the Diverſity between 
the finding of the Jury, and the Confeſſion of 


the Party. 


And 1n Treſpaſs, where the Defendants plead 
ſeveral Pleas, all triable by one Jury, and they 


find generally for the Plaintiff, rhe Jurors can- 


not ſever the Damages; if they do, their Ver- 


dict is vicious. 


Detinue. 


Waſte. 


Præmunire. 


Forcible 
Entry. 


Treſpaſs. 


Jeofail. 


Coſt. 
Judgment 
de melioribus 


dampnis. 


If the Declaration be on ſeveral Damages, 
touching every Part in ſeveral, the Verdi 
ought to find the Damage ſeveral, as the Decla- 
ration 1s. 

So in Waſte, for every ſeveral Parcel. 

So in a Præmunire, n the Principal and 
Acceſſary. 

So in a forcible Entry, where ſome are 
found to detain forcibly, and others to enter 
forcibly. 

If one be found Guilty of ſeveral Treſpaſſes, 
the Damages may be intire. . / 

If one of the Iſſues be a Jeofail, and the Da- 
mages intirely aſſeſſed, tis ill in botb. 

But Coſt in theſe Caſes muſt be intire. 

But in Treſpaſs againſt two, where one ap- 
pears and pleads Not guilty to a Declaration 
againſt him, with a Simul cum, c. and after- 
wards the other appears, and pleads Not guilty 
to a Declaration againſt him alſo, with a Simul 
cum, Sc. Whereupon two Venire fac. iſſue 
out, and one Iſſue tried after the other, and ſe- 
veral Damages aſſeſſed: In Judgment of the 
Law, the ſeveral Juries give one Verdict, all at 
one Time, and the Plaintiff hath his Election 

to have Judgment de melioribus dampnis, by ei- 
ther of the Inqueſts. And this ſhall bind all, 
but fiat niſi una Executio. 


* I t 


oy 
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It is a Maxim, That in every Caſe where an Damages. 
Inqueſt is taken by the Miſe of the Parties, by 11 Coke 6. 


the ſame Inqueſt ſhall Damages be taxed by all. 
And in Mich. 39 H. 6. fol. 1. in an Action of 
Treſpaſs againſt many, (who pleaded in Bar the 
Term before) and one of them made Default, 


which was recorded: There it is reſolved by all Writ of In- 
the Court, That for ſaving of a Diſcontinuance, quiry. 


a Writ of Inquiry of Damages ſhall be award- 
ed, but none ſhall iſſue out, becauſe he ſhall 
be contributory ' to the Damages taxed by the 
Inqueſt, at the Miſe of the Parties, if it be 
found for the Plaintiff: And if it be found 
againſt the Plaintiff, then the Writ of Enquiry 
ſhall iNue forth. 


And the Reaſon wherefore no Writ ſhall iſ- 514 


ſue out at firſt, to inquire of Damages, until, 
Sc. is, becauſe that if a Writ ſhould iſſue our, 
and be executed, this is nothing but an Inqueſt 
of Office, and not at the Miſe of the Parties 
and yet this Inquiry (if it might be allowed) 
ought to ſerve for all the Damages; for Inqui- 
ry of Damages ſhall not be twice, and the 
others which have pleaded to the Inqueſt, if 
the Iſſue be found againſt them, ſhall be 
chargeable to thoſe Damages which are found 
by the Inqueſt of Office, and if they be exceſ- 


ive they ſhall have no Remedy, although there 
'be no Default in them: For they cannot 
have an Attaint, becauſe it is but an Inqueſt 


of Office. | 

So in Treſpaſs of Aſumpſit againſt two, if 
one confeſs the Action, or let it go by Nil dic. 
and the other plead, the Jury upon the Iſſue 
ſhall aſſeſs the Damages againſt both. Keb. 


Part 623. 
U 2 But 
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Damages by But in Treſpaſs againſt two, who plead Not 


_ 4 = guilty, Sc. ſeverally ; and ſeveral Venire faci- 


11 Co. 6. awarded, the Inqueſt which firſt paſſes, ſhall 
aſſeſs Damages far all, and the ſecond Inqueſt 
ought not to aſſeſs Damages at all, but that 

the Defendant ſhall be contributary to the 


Damages aſſeſſed by the firſt Jury, notwith- 


ſtanding he is not Party to it; yet it theſe 
Damages be exceſſive, he ſhall have an Attaint, 
becauſe, though he is a Stranger to the Iſſue, 
yet in Law he is privy in Charge. And { 
no Damage or Miſchief can accrue to him 
in this Caſe, 


Verdict, when Now let us ſee, when ſomething is left out of 


when the Verdict, which the Jury ought to have in- 
| . fray &; Quired, whether it may be ſupplied by Matter 
2 bic,cap.6, cr paſt fabio; and how; And for this, know, 


That if Damages be left out of a Verdict, 


this Omiſſion cannot be ſupplied by Writ of 

' — Inquiry of Damages; for this would prevent 

the Defendant of his Remedy by Attaint, 

which would be very miſchievous ; for then ſuch 

; Omiſſion might be on Purpoſe to deprive the 
Plaintiff of his Attaint. Lib. 10. 119. 

And the Rule is, That when the Court ex 

: Officio ought to inquire of any Thing, upon 

which no Attaint lies, there the Omiſſion of 

this may be ſupplied by a Writ of Inquiry of 

Damages; as in a Quare Impedit, if the Jury 

omit to inquire of theſe four Things, that is to 

wh ſay, de plenitudine, ex cujus preſentatione, ſi tem- 

: pus ſemeſtre tranſierit, and the Value of the 

Church per Annum, there the Plaintiff may have 

a Writ to inquire of theſe Points, Dyer 241, 

260. becauſe of theſe no Attaint lies, as it is 

holden in 11 H. 4. 80. becauſe that as to theſe, 

the Inqueſt is but of Office. But in all con 

| | | . where 
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where any Point is omitted, whereof an Attaint ö 
lieth, there this ſhall not be ſupplied by a 
Writ of Inquiry, upon which no Attaint li- Keb. 1 Part 
eth. And therefore in Detinue, if the Jury 882. 
find Damages and Coſt, and no Value, as they 
ought, this ſhall not be ſupplied by Writ of In- 
quiry of Damages, for the Reaſon aforeſaid. 
Et fic in femilibus, Ibid. | 

The Plaintiff was nonſuit. And upon the In Replevin, 
Statute 17 Car. 2. 7. the Jury inquired of the | 
Value of the Cattle, ſcil. 55. I. and da. 12 d. 
But they did not inquire what Rent was ar- 
rear: And it was moved to ſupply it by a new 
Writ of Inquiry, as in a Quare Impedit; but 
it was anſwered, that the Statute ſays, in Caſe 
of a Nonſuit, the ſame Jury ſhall inquire of the 
Value of the Cattle, and the Rent arrear. 
Sid. 480, Keb. 2 Part 409. 

A Verdict upon an Iſſue of Miſnomer, plead- Abatement, 
ed in Abatement, is peremptory; and if the 
Jury omit to find Coſts, they cannot be ſup- Coſts. 
plied by a Writ of Inquiry, Sc. Keb. 2 Part 

45. LEE 
: But how then? What, ſhall the Plaintiff loſe Verdict ſes 
the Benefit of his Verdict, becauſe the Jury aſide, becauſs 


aſſeſſed no Damages, or did inſufficiently aſſeſs the — 


not well af. 


them? Certainly in ſuch Cafes where Damages (.qeq. 


are only to be recovered, he muſt loſe the whole 

Benefit of his Verdict; but where any Thing 

elſe is to be recovered beſides Damages, as in 

Debt, Ejectment, &c. he may releaſe his Da- Releaſe Da- 

mages, and have Judgment upon his Verdict as mages. 

to the reſt, And ſo where Damages are to be 

recovered, if Part of them are aſſeſſed inſuffi- Carter's Rep. 

ciently, and Part well, he may have Judgment 51. 

for thoſe Damages well aſſeſſed. And often- 
U 3 times 


204. 
Verdict ſet 
aſide in Part, 
for Inſuffici- 
ency in the 


Declaration. 


4 *F 


. 
Releaſe of 


Damages 


were none 


were aſſeſſed. 
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times the Inſufficiency of the Declaration ſhall 
ſer aſide the Verdict; as if an Action upon the 
Caſe be brought upon two Promiſes, and one 
of them be inſufficiently laid, and the Verdict 
give intire Damages, this is naught for the 


whole; but if the Damages had been 11 


aſſeſſed upon the ſeveral Promiſes, then th 


Verdict as to the Promiſe well laid ſhould have 
ſtood. Litt. Rep. 6. 2 Keb. 488. 


In the 11th Report, f. 56. Marſh brought a 
Writ of Annuity againſt Bentham, and the Par- 
ties deſcended to Iſſue, which was tried for the 
Plaintiff, and the Arrearages found, Sc. But 
the Jurors did not aſſeſs any Damages or Colts; 
which Verdict was inſufficient, and could not 
be ſupplied by Writ of Inquiry of Damages: 
Wherefore the Plaintiff releaſed his Damages 
and Coſts, and upon this had Judgment; upon 
which the Defendant brought a Writ of Error, 
and aſſigned the Error aforeſaid, ſcil. the Inſuf- 
ficiency of the Verdict; ſed Judicium affirma- 


fur, becauſe the Plaintiff had releaſed his Da- 
mages and Coſts, which is for the Benefit of 


the Defendant. 


In Detinue of Charters, on Non detinet, Ver- 


dict for the Plaintiff, and Damages, but the 
Jury did not find the Value of the Deeds, and 
a Writ of Inquiry was awarded to that Purpoſe, 


and returned, and ruled good; and by Twiſaden 


Juſtice, Debt againſt Executor, who pleads 


Plene, Sc. and it is found againſt him, and the 
Jury gave no Damages, that cannot be aided by 


x Sid. 246. 
Releaſe of Da · 
mages where 
they were aot 


well aſſeſſed. 


Writ of Inquiry. Burton verſus Robinſon, 
Paſch. 17 Car. 2. B. R. 


In Dyer, 22 Eliz. 369, 370. in a Writ of 
Ejectione Cuſtodiæ terræ & bæredis, the Jurors 
aſſeſſed Damages intirely, which was inſuffi- 


cient, 
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cient, for it lay not for the Heir; yet the 
Plaintiff releaſed his Damages, and had Judg- 
ment for the Land: And Note, That inſuffici- 
ent Aſſeſſmenf of Damages, and no Aſſeſſing is 
all one. 

The Jury ought to aſſeſs no more Damages Damages and 
pro injuria illata, than the Plaintiff declares for; Coſts. 
but they may aſſeſs ſo much, and more- over 
give Coſts, which is called Expenſe litis; tho! 
in the proper and general Signification 
Dampnum alſo comprehends Coſts of Suit, as 
the Entry, reciting both Damages and Coſts, 
well affirms, ſcil. Quæ dampna in toto ſe aitin- 
gunt ad, Sc. 
Bur if the Jury do aſſeſs more Damages than More Dama- 
the Plaintiff declares for, the Plaintiff may re- ges than the 
mit the Overplus, and pray Judgment for the Flaintiff de- 
Reſidue, as in the 10th Report, f. 115, In Cres for. 
Treſpaſs, the Plaintiff declared ad dampnum, 
Se. 40 J. At the Trial the Jury aſſeſſed Da- 
mages occaſione tranſgreſſionis predie? ad 49 l. 
And for Coſts of Suit 20 5s. Upon which Ver- 
dict the Plaintiff, at the Day in Bank, remit- 


Damages re- 


ted 91. Parcel of the ſaid 49 J. aſſeſſed for Da- mitted. 


mages, and prayed Judgment for 40 J. (o which 
Damage he had counted) with Increaſe of 
Coſts of Suit, and had 9/7. de Incremento added 
by the Court, which in all amounted to gol. 
and had his Judgment accordingly ; upon which 
a *Writ of Error was brought, and the Judg- 
ment affirmed. 

For as in real Actions, the Demandant ſhall % 115. 
not count to Damages, &c. becaulc it is incer- ; 
tain to what Sum ihe Damages will amouat, 
by reaſon he is to recover Damages pendant le 
Brief; ſo in the Caſe of Colts, he ſhall reco- 

| 34 „ 
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N ver for the Expences depending the Suit, which 
being uncertain cannot be comprehended in the 
Count, becauſe the Count extends to Damages 


paſt, and not to Expences of Suit. For in per- 


Damages in ſonal Actions he counts to Damages, becauſe he 
real and per- ſhall recover Damages only for the Wrong done, 
lonal Actions. before the Writ brought, and ſhall not recover 
Damages for any Thing pendant le Brief. But 
in real Actions, the Demandant never counts to 
Datrnages, becauſe he is to recover Damages al. 
| ſo, pendant le Brief, which are incertain. 
mms x ag The Jury may, if they will, aſſeſs the Da- 
Toſſed, mages and Colts jntirely together, without 
making any Diſtinction, 18 E. 4. 23. But then 
they muſt not aſſeſs more Damages and Coſts 
than the Damages - are which the Plaintiff 
counts to, for if they do, the Plaintiff ſhall 
recover only ſo much as he hath declared for, 
without any Increaſe of Coſts, becauſe the 
Court cannot diſtinguiſh how much they intend- 
ed for Coſt, and how much for Damage. 
10 Coke 117. As in 13 H.7. 16, 17. one Darrel brought 


a Writ of "Treſpaſs, and counted to his Damage 


twenty Marks; the Defendant pleaded Not 
guilty, and the Jury taxed the Damages and 
Coſts of Suit jointly to twenty-two Marks, and 
the Verdict was held to be good for twenty 
Marks, and void for the Reſidue, becaufe it 
doth not appear how much was intended- for 
Damages, and how much for Coſts; fo that 
there may be more Damages than the Plaintiff 
declared for, or leſs, and fo the Court knows 
not how to 8 the Coſt; wherefore he 
| ſhall have Judgment but for twenty Marks, by 
5 reaſon of the Incertainty. 
32 „ne Where a ſpecial Verdict is not entered ac- 
"Tang by © cording to the Notes, the Record may be 
: 2 N amended 


2 
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amended and made agree with the Notes at | 
any Time, though it be three or four, &c. 
Terms after it is entered. Lib. 4. 52. lib. 8. 
162, Cro. 1 Part 145. 

In the Caſe of Turnor and Thalgate, Mich. 
1658. B. R. it was ſaid per Curiam, That ſpe- 
cial Verdicts may be amended by the Notes, 
but the Notes cannot be amended or enlarged 
by any Averment or Afidavit, for that were 
to find a Verdict by the Court. Yet in that 
Caſe, where the Notes were, That the Judg- Notes. See 
ment, Sc. was vacated prout per „the Keb. 1 Fart 
Verdict was amended, vacated per Curiam prout 54. 907. 
per Rule; for ſo much is implied in the Notes. 

See a Verdict amended by the Notes after 
Judgment, and Error brought. 1 Roll. Rep. 8 2. 

If the Matter and Subſtance of the Iſſue be Form. 
found, it is ſufficient, for preciſe Forms are Hob. 54. 
not required by Law in ſpecial Verdicts, (which 
are the finding of Laymen) as in Pleadings 
which are made by Men learned in the Law, 
and therefore Intendment in many Caſes ſhall 
help a ſpecial Verdict, as much as a Teſtament, 
Arbitrament, Sc. And therefore though he 
which makes a Deputy ought to doit by Eſcript ;. 
yet when the Jury find generally, that A. was 
Deputy to B. all neceſſary Incidents are found 
by this; and upon the Matter they find, that 
he was made Deputy by Deed, becauſe it doth 
tantamount. Lib. 9. 51. And in the fifth Re- 
port, Goodal's Caſe, it was reſolved, That no 
Matters in a ſpecial Verdict ſhall be 3 
and ſupplied, but only that which the Jury re- 
ter to the Conſideration of the Court. 

In all Caſes where the Jury find the Matter 
committed to their Charge at large, and over- 
more conclude againſt La w, the Verdict is good, 

an 
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Ill Concluſion. 


Moor 105, 
269. 

Litt. Rep. 
135, 94, 106. 
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and the Concluſion ill. Lib. 4. 42. And the 


Judges of the Law will give Judgment upon the 


ſpecial Matter according to the Law, without 
having Regard to the Concluſion of the Jury, 


who ought not to.take upon them en of ; 


the Law. Lib. 10. 11. 


Upon every General Iſue, if the Jury are 


in Doubt, they may give their Verdict at large, 
and leave the Matter to the Diſcretion of the 
Court; but it is otherwiſe on a Special Iſſue. 
Though the Jury may take upon them the 
Knowledge of the Law, and give a general 


' Feraitt, yet it is not prudent for them fo to do; 


for if they miſtake the Law, they run into the 
Danger of an Atraint ; 'tis therefore the ſafeſt 


Way, where the Caſe is doubtful, for them to 
. find the ſpecial Matter. 


A ſpecial Verdict cannot be given in any 
Action but where the Iſſue is joined upon the 
General Iſſue, and not where it is joined on the 
ſpecial Matter with an que boc, c. Yet Coke, 
I Inſt. 227. b. tells us a ſpecial Verdict, or a 
Verdict at large, may. be given in any Action, 
and upon any IIſue, whether general or ſpecial, 
and that the Law is now ſettled in this Point. 
Vin. Trial, 399. 

A Verdict may be taken by reaſonable iis 
ment where it ſtands upright and nothing in the 
Verdict to impugn ic; but where they find a 
meer Matter of Fact, as Livery at ſuch a Day, 
this ſhall nor be taken by Iatendment one my 
or the other, 

After a Verdict the Court will admit any In- 
tendment to make the Caſe good, and all Sur- 
pluſage will be rejected, and no Prejudice ad- 
mitted. See 2 Ld. 9 860, 865, 


In 


A 
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In a ſpecial Verdict, whereby any Man is to 
be charged or hurt, or convicted, though the 
Jury find Matter of Evidence enough for them 
to find the Fact, and give a Verdict againſt 
him; yet, if they do not find the Fact, ſuch 
Matter, though pregnant Evidence, will not 
warrant the Judge to intend the Fact or convict 
the Party. 

After a Verdict it may be intended, That no 
Damages were given for Matter inſenſible; but 
of ſenſible Matter it cannot be ſo intended, tho? 
it may be inſufficient in Law, Ibm. 405, 406, 
407. 
| Whereſoever a Jury begins with a ſpecial 
Matter, with a general Concluſion opon It, con- 
trary to what the Law and Court judge upon 
the ſpecial finding; or, when they begin with a 
direct Verdict, and after deduce Trecial Matter, 
contrary to their direct Verdict, and cloſe with 
ſubmitting the whole to the Court; in either 
Caſe, the ſpecial Matter makes the Verdict and 
over- rules the general. Ibm. 413. 
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Where the Declaration in Treſpaſs is, Cum 55 s general 


aliquibus averiis, of a Number uncertain, and © 


the Verdict is as general as the Declaration, 
Cum aliquibus averiis, there the verdict is good. 
Cro. 2 Parc 662. 

In Ejefione firme, where the Plaintiff de- 
clared of a Mefſuage and three hundred Acres 
of Paſture in D. per Nomina of the Manor of 
Monkhal, and five Cloſes per Nomina, &c. Up- 
on Not guilty, the Jury gave a ſpecial Ver- 
dict, viz, Quoad four Cloſes of Paſture, con- 


taining by Eſtimation two thoufand Acres of 


Paſture, that the Defendant was not guilty, 
QAuoad reſiduum they found Matter in Law, 


the Nar. 


And it was moved by Telverton, that this Quad refe- 


3 Verdict dum, incer- 


tain, 


— — 
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RQuoad refi- 
duum, 
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Verdict was imperfect in all: For when the 
Jury find that the Defendant was not guilty 
of four Cloſes of Paſture, containing by Eſti- 
mation two thouſand Acres of Paſture, it is 
incertain, and doth not appear of how muck 


they acquit him. And then, when they find 


Quoad refiduum the ſpecial Matter, it is un- 
certain what the Reſidue is, ſo there cannot 


de any Judgment given; and of that Opinion 


was all the Court, wherefore they awarded a 

Venire facias de novo, to try that Iſſue. Cro. 

2 Part 113. | . 
Ejectione firme of thirty Acres of Land in 


D. and S. The Defendant was found guilty of 


ten Acres, and Quoad re/iduum. Not. guilty; 
and it was moved in Arreſt of Judgment, that 
it is uncertain in which of the Vills this Land 
lay, and therefore no Judgment can be given: 


Sed non allocatur; and it was adjudged. for 


the Plaintiff, for the Sheriff ſhall take his In- 


formation from the Party, for what ten Acres 


the Verdict was. Cro. laſt Part 465. diverſitas 
apparet. 

Where the Jury find Circumſtances upon an 
Evidence given, to incite them to find Fraud, 
Sc. yet the ſame is not ſufficient Matter upon 
which the Court can judge the ſame to be 
Fraud, Sc. Brownlow's 2 Part 187. Yet in 
many Caſes the Jury may find Circumſtances 
and Preſumptions, upon which the Court ought 


to judge. As to find that the Huſband deli- 


vered Goods deviſed by the Wife. Upon this 
the Court adjudged that the Hnſband aſſented 
to the Deviſe at firſt. 


Where a Verdict is certainly given at the 


Trial, and uncertainly returned by the Clerk 


of the Aſſizes, &c. The Poſtea may be * 
ed, 


FT as os th. a oa RS S. w- > Ay 


/ 


bs | 
Ch. 14. and of arreſting Judgments, 
ed, upon the Judge's certifying the Truth how 


the verdict was given, 1 Cro. 338. See Keb. 2 


Part 875. Where the Court would not compel 
the bringing in the Peſtea. 1 Part 346. 


In many Caſes a Verdict may make an ill Ill Plea made 


Plea or Iſſue good. As in an Action for Words good by Ver- 
ITT, 


Thou wast perjured, and haſt much to anſwer 
for it before Cod. Exception after Verdict for 
the Plaintiff, in Arreſt. of Judgment: For that 
it is not laid in the Declaration, that he ſpake 
the Words auditu quamplurimorum, or of any 
one, according to the uſual Form: Sed non 
allocatur; for being found by the Verdict 


that he ſpake them, it is not material, al- 


though he doth not ſay in auditu plurimo- 
rum; whereupon it was adjudged for the Plain- 
tiff. Cro. Part 199, So want of a Day in 
the Nar. made good by Verdict. Keb. 2 Part 

4. 5 
1 Cro. laſt Part 116. where the Bar: was 
ill, becauſe no Place of Payment was alledged, 
yet the Payment being found by Verdict, it 
was adjudged well enough, for a Payment in 
one Place, is a Payment in all Places, Keb, 1 
Part 662, 771, 786, 793. Sid. 306, 290, 341, 
342, 379. Lili. Rep. 184, 200, Sc. Mod. Rep. 
42, 43. Hard. Rep. 42, 43. | 

In an Action of the Caſe for Continuance 
of a Wall, by which the Plaintiffs Lights 
were ſtopped in an ancient Houſe. Per Cur”: 
The Plaintiff ought to ſhew the Wall was new, 
and is not helped by Verdict. Ke. 1 Part 
584. 

Not guilty is a good Plea after Verdict in 4/- 
fumpfit ; fo on Non Aſumpſit the Jury may find 
the Defendant guilty. Keb. 1 Part 795. 


In 
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Debt verſus 
Heir. 


A Repleader 
Was denied. 
Keb. 1 Part 


498, 829, 
Way. 


| 


In an Action fur Aſumꝑſit, laid twenty Years 
ſince, & won cul. infra ſex annos, & replic. in- 
fra ſex aunos, Which is a Departure, yet the 
Verdict helps it. Keb. 1 Part 566. 

In pleading Riens avoit Four del brief, and 
ſaid not Ne ungue puis, and the Jury find it, it 
is helped by the Verdict. 

But Drake ſaid, the ſame after Verdict was 
helped by the Statute of Feofails. 

The like 22 E. 4. 46. Que le Baron ne fuit 
ſeifie que Dower Jour del Eſpauſal, Se. 

So if an Executor plead Riens enter mains 
Jour del brief, Sc. and omit Ne unque puis. 
5 H. 7. 14. 

Debt brought upon a Bond againſt an Heir 
in the Detinet Fonly, and upon Riens per Diſcent 
there was a Verdict for the Plaintiff; it is naught 
upon a Demurrer, but after Verdict is aided by 
the Statute 16 & 17 Car. 2. cap. 8. which is 


(after ſeveral Matters of - Subſtance) thereby 


enacted to be amended after Verdict, and other 
Matters of like Nature, not being againſt the 
Right of the Matter in Suit, Sc. thall not ſtay 
Judgment. Sid. 342. Keb. 1 Part 259, 278, 
309, 470. 1 Parc 662, 771. 

An Indictment of Extortion againſt a Bailiff, 


quod colore officii extorſrve & infurioſe he took 


Money, and ſheweth not the Parciculars ; good 
per Curiam, eſpecially after Verdict. Keb. 1 
Nart 357. 

In an information for not repairing a High- 
way in their Pariſh. on Non debent re- 
parare, the Verdict td ſo, for the Defen- 
dant. The Court keld the Iſſue ill, becauſe 
*ris contrary to Law; the Way being in their 
own Pariſh, they ought to have ſhewed who 
ought to repair; and if the Verdict had found 
| | that 
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rs that the Defendant ought to repair, it had been 
7 well enough; however after Verdict the Court 
C gave Judgment, that the Defendant ſhould be - 
acquitted. __ | 
d Treſpaſs by Baron and Feme de clauſo fratto 
it of the Baron's, and for the Battery of the 
Feme, ad dampnum 'ipſorum. The Defendant 
13 Quoad the clauſum fregit pleaded Not guilty, 
Quoad the Battery juſtifies. And for the firſt 
it Iſſue, it was found for tbe Defendant; and 
for the ſecond, for the Plaintiff, and now mo- | 
T ved in Arreſt of Judgment, That the Necla- | 
. ration is not good, becauſe the Baron joins the 1 
Feme with him in Treſpaſs de clauſo fradto of — and 1 
ir the Baron, which. ought not to be; but for — 2 | 
. 1 Part | 
11 the Battery of the Feme they may join, where 944;  -Oninne ' 
it to all the Court agreed; but it was moved, againſt W 
y That in Regard it was found againſt the and Feme, of thi 
is Plaintiffs for this Ifſue, in which they ought Treſpaſs done "g 
y not to join, and the Defendant is thereof ac /ais 88 10 
er quicted, and the Iſſue is found againſt the De- dict allowed [| 
e fendant, for that Part wherein they ought to good. 946. i 
y join ; this Verdict has diſcharged the Decla- ls 
3, ration for that Part which is ill, and is good 1 
for the Reſidue. As in 9 E. 4. 51. Treſpaſs } . 
T, by Baron and Feme, for the — of both: 5 
k The Defendant pleaded Not guilty, and found | 
d Guilty, and Damages aſſeſſed for the Battery 
I of the Baron, by itſelf, and for the Battery of 
the Feme, by itſelf ; and Judgment was given 
1- for the Damages for the Battery of the Feme; 
2 and the Writ abated for the Reſidue. And 
1- of that opinion was Lea, Chief Juſtice, and 
le Dodridge, but Houghton and Chamberlaine con- 
ir tra, For the Declaration being ill in itſelf in 
0 Subſtance, the Verdict ſhall ne PR” make it good. . 
d Adjourned. 2 Cre. 655. 


at Rochel 
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Nerbel and his Rochel and his Wife brought an Action of 


Treſpafs and Aſſault in the Exchequer, Hill. 
1659. againſt Steel and others, for beating the 
Huſband and Wife ; who pleaded Not guilty, 


and the Verdict foiind Steel Guilty of the Bat- 


tery of the Wife, but found nothing concerning 


the Huſband ; wherefore Judgment was ſtayed ; 
but the Barons held, That if the Jury had found 


the Defendant Not guilty, as to the Huſband, 
then the Verdict had helped the Declaration, 
and the Plaintiff ſhould have had Judgment 
for the Damages for the Battery of the Wife. 
Hardrefs 166. | 

Horton and his Wife declared in Treſpaſs for 
beating the Wife, ad dampnum ipſorum, and 
good. Siderfim 387. 

The Jury may 30 any Thing that may be 


given in Evidence to them, as Records, ei- 


ther Patent, Statute, or Judgment, Things done 
in another County or Country; for which ſee 
Evidence before, Hob. 227. And of thoſe 
Things they ought to have Conuſance; they 
are to have Conuſance alſo of all Incidents 
and Dependants thereupon; for an Incident is 
a Thing neceſſarily depending upon another, 
Co. Lit. 227. b. 

If the Verdict may any ways be e 


| 8000 a conſtruction to deſtroy it ought not to 
de made. Carter's Rep. 80, 94. 


If one of the Jury be outlawed when the 
Verdict is found, the Verdict is not good, but 


may be reverſed by Error. 


In a ſpecial Verdict, the Caſe in Fact muſt 


be found clear to a common Intent, without 


Equivocation. Vaughan's Rep. 78. 


If 


O „ eee. 0 K 1” Wife o = oo 


Plaintiff, for that the Preſcription was general 
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If the Jury collect the Contents of a Deed, Contents of a 


and alſo find the Deed in hec verba, the Coutt De<d- 


is not to judge upon their Collection, but upon 
the Deed itſelf. The Jury may find the Con- 
_ of a Deed or Will proved by Witneſſes, 
id. 
Treſpaſs for diſturbing him of his Common Common. 
belonging to an hundred Acres, and the Jury 
find Common for fifty, this is for the Plain- 


tiff; otherwiſe upon an Avowry, or uod 
permittat, which are founded upon the Right, Vide apres. 


but the Treſpaſs is for Damages. Palmer's 


Rep. 289. 


If the Matter and Subſtance of the Iſſue be The Verdict 
found it is ſufficient, though it be againſt the may beagainſt 


| . the Letter of 
Letter of the Iſſue. As in the firſt Iaſtitutes, © Hie, fo 


fol. 114. . A Modus decimandi was alledged the Subſtance 


by Preſcription Time out of Mind, for Tiches is found. 
of Lambs, and thereupon Iſſue joined, And 

the Jury found, that before twenty Years then 

laſt paſt, there was ſuch a Preſcription, and Preſcription. 
that for theſe twenty Years, he had paid 
Tithe-Lamb in Specie. And it was objected 

firft, That the Iſſue was found againſt the 


* 


for all the Time of the Preſcription, and twen- 
ty Years fail thereof. Secondly, That the 
Party, by Payment of Tiches in Specie, had 
waved the Preſcription or Cuſtom. But it was 
adjudged for the Plaintiff ; for albeit the Mo- ; 


dus decimandi had not been paid by the Space 


of twenty Years, yet the Preſcription being 
found, the Subſtance of the Iſſue is found for 
the Plaintiff. | | 
la an Aſſiſe of Darrein Preſentment, if the Ayoidance. 
Plaintiff alledge the Avoidance of the Church, 
by Privation, and the Jury find the Voidance 

Vor. I. X by 
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by Death, the Plaintiff ſhall have Judgment; 
for the Manner of Voidance is not the Title of 
the Plaintiff, but bs Voidance is the Matter, 

1 Inſt. 282. 

Deprivation. If a Guardian of an Hoſpital bring an Aſſiſe 
againſt the Ordinary, he pleadeih that in his 
Viſitation he deprived him as Ordinary; where- 
upon Iſſue is taken, and it is found that he de- 
prived bim as Patron; the Ordinary ſhall have 
Judgment, tor the Deprivation is the Subſtance 
of the Matter. Ibid. 

The Leſſce covenants with the Leſſor not to 
cut down any Trees, Sc. and binds himſelf 
in a Bond of forty Pounds for the Performance 

Breach of 20 Of Covenants. The Leſſee cut down ten Trees, 
Trees cut the Leſſor bringeth an Action of Debt upon 
down fot 10. the Bord, and aſſigneth a Breach, That the 
Leſſee cut down twenty Trees; whereupon 

Ifue is joined, and the Jury find that the 

Leſſee cut down ten: Judgment ſhall be given 

for the Plaintiff, for ſufficient Matter of I. 


ſue is found for the Plaintiff to forfeit the Bond. 


Ibid. 

And this Rule holds i in Criminal Cauſes : 
For if A. be appealed or indicted of Murder, 
viz. that he of Malice prepenſed killed J. A. 
Indictment of and pleads that he is Not guilty modo & forma, 
Murder, and yet the Jury may find the Defendant Guilty of 
— Manſlaughter without Malice prepenſed, be- 
Sid. 325, Cauſe the Killing of J. A. is the Matter, and Ma- 

101. I Inſt. 282. 
Meds & fer- And generally where modo & forma are not 
ma. of the Subſtance of the Iſſue, but Words of 
Form, there it ſufficeth, though the Verdict 
doth not find the preciſe Iſſue. | $ 
8 


lice prepenſed is but a Circumſtance, Plo. Com. 


Ch. 14. and of arreſting Judgments. 
As if a Man bring a Writ of Entry in caſu 


proviſo, of the Alienation made by the Tenant 
in Dower to his Difiaheritance, and. counteth 


of the Alienation made in Fee; and the Te- Alienation, 


nant fairh, That he did not alien in manner as 
the Demandant hath declared; and upon this 
they are at Iſſue, and it is found by Verdict, 
that the Tenant aliened in Tail, or for Term 
of another Man's Life. The Demandant ſhall 
recover, yet the Alienation was not in Manner 
as the Demandant hath declared. Lillleton, 
Setz. 483. 

Alſo if there be Lord 4 Tenant, and the 
Tenant hold of the Lord by Fealty only, and 
the Lord diſtrain the Tenant for Rent, and the 


Tenant bringeth a Writ of Treſpats againſt his Treſpaſs by 
Lord, for his Catile fo taken, and the Lord the tenant 
plead that the Tenant holds of him by Fealty _ the 


and certain Rent, and for that Rent behind he 
came to diſtrain, &c, and demands Judgment 
of the Writ brought againſt him, Quare vi & 
armis, Sc. And the other ſaith, That he doth 
not hold of him in Manner as he ſuppoſed; 
and upon this they are at Iſſue. And it is 
found by Verdict, that he holdeth of him by 
Fealty hs z In this Caſe the Writ ſhall abare, 
and yet he doth not hold of him, in Manner 
as the Lord hath ſaid ; for the Matter of the 
Iſſue is, Whether the Tenant holdeth of him 


or no; for if he holdeth of him, although that 


the Lord diſtrain the Tenant for other Services 
which he ought not to have, yet ſuch Writ of 
Treſpaſs, Quare vi & armis, &c. doth not lie 
againſt the Lord, but ſhall abate. Z:/tleton, 
Sect. 484. 


E 4 Alſo 


% 
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The Verdict Alſo in a Writ of Treſpaſs for Battery, or 
— for Goods carried away, if the Defendant plead 
Suilty of the Not guilty in Manner as the Plaintiff ſuppo- 
Treſpaſs at ſeth, and it is found that the Defendant is guil. 
another Day ty in another Town, or at another Day, than 
or Place. the Plaintiff ſuppoſes, yet he ſhall recover, 
Ibid. Sect. 485. 
Conſpiracy. So the Jury may find the Conſpiracy at an- 
other Day, for the Day is but Form. 
Battery. In Battery, if the Defendant juſtify at ana- 
| ther Day with a Traverſe, Devant & apres, he 
8 may be found guilty at another Day. 
Son aſſault d- If the Defendant by his Plea agree with the 
mejn, Plaintiff in the Day, Year and Place, and the 
Plaintiff reply de ſon tort demeſn ſans tiel cauſe, 
and the Defendant prove an Aſſault by the 
Plaintiff, the Plaintiff ſhall not give in Evi- 
dence a Battery at another Day. Koll. Tit. 
Trial 687, Tide devant, cap. 11. 
And fo in many other Caſes theſe Words, 


ſcil. In Manner as the Demandant or the Plaintiff 


ſuppoſed, do not make any Matter of Subſtance 
of the Iſſue. Littleton, Sekt. 485. 

Mods & forma And *tis a Rule, That where the Hue taken 
_ Words goeth to the Point of the Writ or Action, there 
pe _—_ i. modo & forma are but Words of Form, as in 

237" the Caſes aforeſaid. Ibid. 
When of Sub- But when a collateral Point in Pleading is 
Nance, and traverſed, as if a Feoffment be alledged by two, 
13 and this is traverſed modo & forma, and ' tis 
yy berg found the Feoffment of one, there modo & for- 
- Soin won Af. me is material; ſo if a Feofiment be pleaded 
fampfitmeds & by Deed, and it is traverſed Abſque hoc, quod 
Forma, upon an feoffavit modo & forma, upon this collateral If- 
Indebitatus A/- 
ſumpfit, there modo & forma were not material, Secus when the Action 


is upon a Collateral Promiſe, 
ſue, 
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ſue, modo & forma are fo eſſential, as the Jury \ 
cannot find a Feoffment without Deed. Co. 

Littleton 282. 

But here is a Diverſi:y to be obſerv'd, That Treſpaſs 
albeit the Iſſue be upon a collateral Point, yet Quare vi 
if by the finding of Part of the Iſſue, it ſhall mare e gy 
appear to the Court, that no ſuch Action lieth 1857 fr di. 
for the Plaintiff, no more than if the whole graining his 
had been found, there modo & forma are but Tenant, with- 
Words of Form, as in the afcrefaid Caſe of out Cauſe. 
the Lord and Tenant, in Lztleton, Sect. 484. 
it plainly appears; for it was all one, whether 
the Tenant held by Fealty only, or by Fealty 
and Rent, becauſe if either was true, the Te- 
nant could have no Treſpaſs, Quare vi & ar- 
mis, againſt the Lord in that Caſe, by the Sta- 
tute of Marlbridge, cap. 3. 1 Inſt. 281. b. 

After the Verdict recorded, the Jury cannot jury cannot 
vary from it, but before it is recorded they may vary from 
vary from the firſt Offer of their Verdict. And their Verdict 
that Verdict which is recorded ſhall ſtand. 1 Inſt. ten ay gs 
227. Plo. Com. 212. | 

There is alſo a Verdict given in open Court, Open Verdict 
and a privy Verdict given out of Court, before and privy 
any of the Judges of the Court; ſo called, be- Verdict. 
cauſe it ought to be kept ſecret and privy from 
each of the Parties, before it be affirmed in 
Court. Plowd. 211. | 

Becauſe the Jury may vary from their private The Jury 
Verdict ; as if that find for the Plaintiff, the may vary 
open Verdict may be for the Defendant, and from a private 
this ſhall ſtand, and the private Verdict ſhall V6 
not be deemed a Verdict; for the Jury are 
charged. openly in Court, and in Court their 
Verdict ought te be received, and this which 
they pronounce openly' in Court, ſhall be ad- 
Judged their Verdict. Plowd, 211. b. 

| þ And 


" ſame Cauſe. 
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And although it is uſual to take the Verdict 
ſecretly, when the Jurors are agreed, yet this 
is not of the Neceſſity of Law, bur of the Cur- 
teſy of the Law, for the Eaſe of the Jurors ; and 
in this Cafe, their Saying” ſhall not be their 
Verdict till it is openly pronounced in the Court; 
for when they come in the Court, the Plaintiff 
ſhall be demanded, and then may be nonſuited: 
But when they give their Verdict ſecretly, the 
Plaintiff is not "demandable, nor can be then 
nonſuited; but he may be nonſuited, when the 
Verdict of Right ought to be rendred; ergo 
the Force is in the giving of the Verdict 


in the Court, and not elſewhere. Plowd. 


211. 6. 
Bro. Tir. Ver- And alſo in the Court itſelf, if they pro- 
dic, 12. nounce their Verdict, they may change ir, if 


they be miſtaken, or if it be not full in Law, 
or for ſome other reaſonable Cauſe immediately 
perceived; therefore if they may vary and con: 
tradict their firſt Verdict given in open Court; 
a fortiori upon better Adviſement they may do 
ſo, when their firſt Verdict was given out of 
Court, and they not diſcharged ; for they be in 
the Cuſtody of the Bailiff, till they be diſcharg- 
/ ed in Court, Plo. Com. 211. Moor 23. 
Jury ſhall give The Jury having once given their Verdict, 
bur one Ver- although it be imperfect, ſhall never be ſworn 
dict in the 
of Aſſize, when the Party is to recover by 
View of the Jurors.) But there muſt be a Ve- 
nire facias de novo. Cro. 2 Part 210. 
Verdi& good If a Verdict be good in Part, and naught in 


in Part. another Part, it ſhall ſtand in Part, and a new 
Inqueſt ſhall be for the reſt. Bro, Tit. Ver- 

dift, 89. 
For 


4 


again upon the ſame Iſſue (unleſs it be in Caſe 
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fas For the Jury's Direction in their Verdict, What permit- 
Wis greater Liberty is permitted in pleading 3 
Ir- Matter doubtful ia Law; for a Traverſe (for —_ Direction 
nd this Reaſon) may be omitted: As in Debt in their Ver- 
eir againſt an Executor, it is a good Plea to ſay, dick. 
7 Adminiſtration was committed to him, and 
iff therefore he ſhould be named Adminiſtrator, 
9: and not Executor, without traverſing that he 
he is not Executor; for the Lay-People know no 
en Difference between one adminiſtring as Exe- 
he cutor, and one adminiſtring as Adminiſtrator. 
90 9 E. 4. 33. | 
Ct For this Reaſon likewiſe the Special Matter 
A. may be pleaded together with the General Iſ- 
ſue, Sc. As that the Obligation put in Suit 
Ne was ſealed by him and delivered to A. to keep A ſpecial 
if tiil certain Indentures were made between the _ 
w, Plaintiff and him, before which Indentures made, ; 
ly the Plaintiff took the Obligation out of the Poſ- 
n. ſeſſion of A. ſo is not his Deed. This is good, 
t; and yet by this general Concluſion, the Matter 
lo precedent ſhall not be waved, for it were peril- 
of ous to put the Special Macter in the Mouth of 
in Lay- People. 9 H. 6. 38. * Where the 
g * So likewiſe in Treſpaſs, if a Releaſe en —_— 
pleaded in a foreign County, and tried there for je tried 
N, the Plaintiff, there alſo ſhall Damages be al- in a foreign 
rn ſeſſed by the ſame Jury. Fr where the Prin- County, Hun- 
ſe cipal is tried, there alſo ſhall the Acceſſary and dred. Q. 
y Incidents be inquired of. I need uſe no other ene = 
e- Inſtances to illuſtrate this, than the Caſe above- tert he ge- 
ſaid. Roll. Trial, 687. L. pl. 1. ceſſary ſhall 
in g be tried. 
w They may find a Condition ta defeat a Free- 2 14. 
2 hold of Land, although ir be not pleaded ; What Things 


but of Things in Grant, they muſt alſo find 8 muſt 
in X 4 the 
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Rent. 


Matter of 
Record. 


Recard. 


Inſpection. 


Jeofail. 


Divorce. 


Attainder. 


Dower. 
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the Deed of the Condition. 713d. 690. * 


Pl. 1. 


Upon a Traverſe of a Leaſe Modo & forma, 
the Jury may find a Leaſe of another Date, 
abhough the Date be miſtaken in the Plead- 
ing, but not a Leaſe made by another, than 
from whom it was pleaded; for this is out of 
the Iſſue in Matter and Form. Bid. pl. 6. 
Hob. 272. 

In an Aſſize of Rent, the Jury may find that 
the Rent was granted with an Attornment, al- 
though no Specialty be ſhewed. 15:d. 69 1. pl. 8. 

A Fine or Recovery may be found by the 
Jury without ſhewing of it under Seal. The 
gary cannot find againſt what is admitted by the 

ecord. Siderfin 271, Roll. Trial, 691. 9. 
pl. 3. l 
If the Verdict be contrary to a Matter of Re- 
cord, it may be ſer aſide as nought. 

If a Pariy be found by Inſpection to be with- 
in Age, the Verdict that finds him of Age ſhall 
be holden for none. 

A Verdict finding Matter againſt the Re- 
cord is a Jeofail. 11 H. 6. 42. 

They may find a Divorce, which is a Record 
in the Spiritual Courr, but not by our Law. 
Roll. Trial, 691. Q. pl. 4. 

The Verdi& found an Atrainder of Felony 
not pleaded, nor given in Evidence ſub pede fi- 
gilli, 26 Af. 2. and the Court took it ill. 

So if a Fine and Recovery were found, not 
pleaded, nor given in Evidence ſub pede illi, 
26 Alſ. 5. Did. pl. 2, 3 

The Jury is not to inquire of that which is 
agreed by the Parties. bid. R. pl. 1. 

As in Dower, if the Tenant ſays he has been 


always ready to render Dower, and the Iſſue be 


if 


wok f ng oa = = amb ST 
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if the Huſband died ſeiſed, the Jury is not to 
inquire if the Eſtate was dowable, for this is 
confeſſed. bid. pl. 2. | 


If the Defendant doth not deny the Waſte, Waſte, 
5 but pleads another Matter, /cilicet, nul tiel vill 
n lou, Sc. The Jury is not to inquiry of the 
f Waſte, but give Damages although no Waſte 
, be made. 1bid. pl 3. 
In Debt upon a Bond, with a Condition to Award. 
t perform an Award, and the Defendant plead 
= nullum fecit Arbitrium, and che Plaintiff reply, 
. fecit Arbitrium, and ſets it forth, and the De- 
e fendant rejoin Nul tiel Award, the Jury cannot 
e find any Matter Debors to make the Award void 
e in Law, which doth not appear within the A- 


ward pleaded; as that the Releaſe awarded 
would diſcharge the Bond of the Submiſſion; 
for nothing is in Iſſue, but whether ſuch an A- 
ward was made ix fait, as is alledged; neither 
could this Matter be alledged by any Rejoin- 
der; for it would have been a Departure from 
the Plea, and a Jury cannot find that which 
would have been a Departure, becauſe out of 
their Iſſue. But in this Caſe, if the Defendant 


d would have took Advantage of it, he ought to 
v. have pleaded all this Matter in bis Bar, and not 
have ſaid nullum fecit Arbitrium; for *tis a De- 
y parture in the Rejoinder, to acknowledge an A- 
1 ward which was denied in the Plea. 16:4. 692. 
Pl. 10. | 
Ot In Debt for twenty Shillings, and che Iſſue be How the Jury 
i, folvit ad diem, and the Verdict be quod debet ought to find 
the twenty Shillings, this is not good, becauſe nt 3 
is 1 is not direct but by Argument. id. 693. i= 3 
pl. 4. 
0 Ia Debt upon an Obligation, if the Defen- 
Je dant ſay, That he is a Lay-Man, not lettered 
if 3 and 
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Men lettered. and *rwas read as an Acquittance, & #fint nient 


Cuſtom. 


Treſpaſs. 


Battery. 


ſon fait, if the Jury find he knew what he did, 


and that it was a Bond, and he was willing to 
be bound, this is no good Verdict, becauſe they 
ought preciſely to find if it was his Deed or not. 
id. pl. 4. 5 

If the Iſſue be, whether where a Copyhold 
is granted to three for the Lives of two, if he 
which died ſeiſed, Sc. ought by Cuſtom to 
pay an Heriot or not, and the Jury find chat 
there was never any ſuch Eſtate granted in the 
Manor, this is not good for the Reaſons afore- 
ſaid. Roll. Trial, 693, S. pl. 1. 

So if the iſſue be, if by Cuſtom an Eſte 
Tail may be granted, and the Jury find that 
it may be granted in Fee, which is greater, yer 
tis not good. id. pl. 3 

In Treſpals for — and cutting his Lea- 
ther, if the Defendant juſtify as a Searcher 
and cut it for the better Search More Scruta- 
torum, without any other Damage; and the 
Plaintiff reply, De injuria ſua propria, abſque 
hoc, that he cut it More Scrutaiorum, upon 
which Traverſe Iſſue is joined, and the Jury 


find that the Defendant cut it as the Plaintiff 


has alledged ; this is no good Verdict, becauſe 
tis not any Anſwer to the Iſſue but by Argu- 
ment. Lid. 694. pl. 4. 

In Treſpaſs and Battery in A. to find Not 
guilty in A. is not good; for it ought to be 
generally Not guilty. Did. V. pl. 1. 

In Debt on Bond againſt an Heir who pleads 
Riens per Di ſcent, upon this Plea, if the Plain- 
tiff reply, That he hath divers Lands in D. per 
Deſcent, and the Jury find he had divers Lands 
by Deſcent, this is good, without finding what; 
for * cis not material, 1n regard upon this * 

ca 
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t Plea a general Judgment is to be given without 
* having reſpect to the Aſſeis. Ibid. pl. 4. 
0 In an Ejectione firmæ of five Acres, if they 
y find the Defendant guilty in eight Pieces de 
. terra parceP tenementorum pradifÞ, 'tis a void 
Verdict becauſe uncertain, and no Execution 
d can be made of Pieces. 1bid. pl. 5. 
e In Ejectment of a Manor, on Now culp. the Ejectment. 
0 Verdict was for the Plaintiff ſor the Manor, Manor. 
At and Quoad ſervitia Non culp. *T was objected, | 
e That the Verdict was not for the. Plaintiff for ft 
e- the Manor, becauſe as to the Services *twas for | 
the Defendant; but *was anſwered the laſt Part | 
re as to the Services was void and Surpluſage. Si- 1 
at derfin 232. Keb. 1 Part 810. | 
et In Caſe upon Nen Aſumpfit pleaded, if the Verdict ſpe- N 
Jury find that the Detendant Non oſſumpfit z, cl. 1 
a- yet if two Witneſſes ſay true, then we 6nd hat 1 
3 he did aſſume. The firſt ſhall ſtand tor h De- 188 
a= fendant, and the laſt Words are v«:c and Sur- br! 
he pluſage ſhall not vitiate. Roll. Trio 5 695. pl. 2. S li 
ue Dyer 372. 1 
on If in an Ejectment upon a Lraſ of twenty Ejectment. 1 
ry Acids and the Jury find quod din t ten Acres 1 
* tantum, and the Concluſion of he Verdict is, 0 
aſe Et fi ſuper totem materiam Curie uidebitur quod ; 5 
u- Defendens dimiſit wweniy Acres, then they find 


for the Plaintiff; and if not, then for the De- 


lot fendant; this is repugnant, and ſo the Verdict 
be is void in a id, pl. 4. 

In Ejectione firme de 7 U ungiis ſive Te- 
ads nementis, and Verdict pro © "4orente. Tis ill 
in- for the Incertainty, and the Verdict doth not 
per help it; and Hale refuſed to let the Jury find 
ads for the Plain i, for the Vi-tTuages, and Non 
— Culp. for iu Tenements. But by Twiſden, if 
alſe 


it had been de uns Mee ie ſtve Tenemento, vo- 
lea cato 
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Where a ſpe- 
cial Verdict 
ſhall be good 
by Intend- 
ment. 


Dewaſtavit. 


Will. 
Roll. Trial, 
697. pl. 5. 
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_ cats. the Black Swan, it had been good, becauſe 


the laſt, Patt makes it certain. Siderfin 295. Keb. 
2 Part 80, Cre. 3 Part 186, 

To affeſs Damages incertainly, is void; as 
to ſay we aſſeſs forty Pounds, if we muſt by 
Law ; if not, then but three Pounds, this is bs 
Roll. Trial, 695. pl. 6. 

Indebitatus aſſumpfit, to aſſeſs Damages occa- 
fione debiti pradicti, is good, although it ought 
to- 15 accaftane non e Sc. Ibid. 696 


10 an Information upon the Stature 39 Eliz. 
cap. 11. for dying with Logwood, by which 
he loſt twenty Pounds tor every Offence; upon 
Not guilty, if the Jury find bim guilty for 
uſing this againſt the Statute for forty Days, 
by which he loſt ; this is not good, be- 
cauſe he forfeits twenty Pounds for every Time, 
and the Number of Times do not appear. Vid. 
"3h, 
q If the Jury find the Words in the Will, and 
yet do not find the Will, the Verdict is not 
good. Ibid. 695. pl. 1. 

If they rſt nd the Special Matter, and then 
find ig Ifue generally, the n Malter is 
hereby waved. IJbid. 696. X. pl. | 

If the Jury find thai J. S. was Liſed 3 in Fee, 
and deviſed the Land wo J. D. alchough they 
do not find that the Land was held in Socage, 
yet this is gcod, for this ſhall be in ended, this 
being a collateral Thing, and this being the 
moſt common Tenure. Lid. 697. pl. 4. 

Verdict of Eloinment and Converſion to 
his own Uſes proves a Devaſtavit. Keb. 2 Part 
488. 

If they find that he was ſeiſed and made his 
Will in bc verba, Sc. although they do not 


find 
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find that he deviſed the Land as in the former; 
yet this is good by Intendment. 

But if a Thing is left out, and cannot be 
intended, the Verdict is not good. 

If the Iſſue be, whether the Sheriff took 
J. S. and kept him in Priſon in Execution 
for certain Debt and Damages by Force of a 
Capias ad ſalisfaciendum, and the Jury find 
that he took him by Force of an Alias Capias 
ad ſatisfaciendum, &c. although they do not 
find that he kept him in Execution for the Debt 
and Damages aforeſaid, according to the Iſſue; 
yet this is a good Special Verdict; for it ſhall 
be intended; for the conſequence is neceſſary 
from this which is found, for he could not take 
him, but thac he muſt be in Execution; Vide 
ſeveral Inſtances of this, Roll. Tit. Trial, 697. 

2. 1. 

If the Jury find that J. S. was ſeiſed in Fee, Will. 
and made his Will in bæc verba, and that he 
afterwards died; although they do not find 
that he died ſeiſed, yet it ſhall de intend- 
ed that he died ſeiſed, and ſo good, id. 
pl. 6. 

If they find that A. did bargain and ſell, Bargain and 
Sc. although they do not find any Conſide- Sale. 
ration, yet this ſhall be intended. bid. 699. 
pl. 6. 

So if they find that ſuch Perſons Authorizati Letters Pa- 
virtute literarum patentium Domine Elizabeth, ent. 

Sc. and do not find that the Letters Patent 

were under the Great Seal, yet this ſhall be in- 

tended. Mid. pl. g. 

Verdicts of Laymen ſhall be taken according latent. 
to their Intent, and need not fo preciſe a Form 
as in Pleadings. Lib. 4 65. Hob. 76. Sid. 27, 

75. Lit, Rep. 133, Sc. 
Therefore 
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Therefore if the Jury find a Recognizance 
in Nature of a Statute Staple in this Manner; 
That the Conuſor came before R. ©. Recorder 
of London, and 7. O. Mayor of the Staple, 
& recognovit ſe debere to B. for 2001. and do 
not ſay, ſecundum formam Statuti, Sc. nor 
per Scriptum Obligatorium, &c. although the 
Statute of 23 H. 8. provide, That it ſhall be 
by Bill Obligatory, ſcaled with three Seals; 


- and here it does not appear that there was 


Nates. 


Where a 
Special Con- 


dluſion of a 


Special Ver- 
dict ſhall aid 
the Imper- 


any Bond or Seal, nor that it was accordin 
to the Statute ; yet theſe Things ſhall be in- 
tended, they having found a Recognizance be- 
fore the Mayor and Recorder. Roll. Trial, 700. 
Pl. 14 

A Scat verdict may be amended by the 
Notes. Keb. 1 Part 907. ice a Coroner's In- 
quiſition amended by his Notes. 

If the Jury find a ſpecial Verdict, and re- 


fer the Law upon that ſpecial Matter to ne 


Court, although they do not find any Title 
for the Defendant, which is a collateral Thiog 


to the Point which they refer to the Court, 
fections of it. 


yet the Verdict is good enough, for all other 
Things ſhall be intended, except this which is 
referred to the Court. Lib. 5. 97. Lit. Rep. 
135, Sc. Keb. 2 Part 362, 412. 

In Ejectment, if the Plaintiff declare upon 
a Leaſe made by A. and the Jury find a Spe- 


cial Verdict and Matter in Law upon a Power 


of Revocation of Uſes by an Indenture, and 
Limitation of new Uſes, and then a Leaſe for 
Years made to the Plaintiff by the Leſſor in the 
D claration, and another in which there ig an 
apparent Variance; but they conclude the Ver- 
dict, and refer to the Court, whether the Grant 
of a new Eſtate found in the Verdict be a Re- 

vocation 
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vocation of the firſt Indenture, or not : The 
Special Concluſion ' ſhall aid the Verdict, fo 
that the Court cannot take Notice of the Va- 
riance between the Leaſe in the Declaration and 
Verdict, becauſe the Doubt touching the Re- 
vocation, is only referred to the Court. And 
although they refer to the Court, whether this 
be a Revocation of the firſt Indenture, and not 
of the former Uſes, and Limitation of new 
Uſes, as it ought to be; yet in a Verdict this 
is .. for their Intention appears. Roll. Trial, 
1. 

80 . a Difference between a ſpecial Con- 
cluſion and Reference to the Court, and a ge- 
neral Concluſion and Reference to the the Court; 


vide hic Poſtea. 


In Debt for forty Shillings for a Horſe fold, For whom 


and the Jury find forty Shillings Debt for two the Verdict 
Horſes ſold ; this is found againſt the Plaintiff, _— ſaid 


f for this is not the ſame Contract. Roll 1 
5 So in Debt, for twenty Pounds, if the Jury 202. C. Fg 4. 
* find forty Pounds Debt, this is againſt the Plain- 
uy tiff. Bid. pl. 3. 
In Debt for twenty Pounds for Wood ſold, 
18 and the Jury find the Bargain was for twenty 

Marks; the Plaintiff ſhall not have Judgment 
2 for this Variance, Did. pl. 5 

So in Debt for Rent upon a Demiſe of 0 

4 Acres, and the Jury find it upon the Demiſe 
* of one Acre, the Plaintiff ſhall not have Judg- 
4 ment. Ibid. pl. 6. 
| But in Debt for ewenty- Fans Pounds eight 
* Shillings, received for the Plaintiff's Uſe, if che 
oy Jury find tbe Defendant owes twenty four 
aa Pounds, but not the eight Shillings, the Plain- 
A tiff ſhall have Judgment; for perhaps he had 
ws paid the eight Shillngs. 71d. fl. 7. 


2 
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Ia an Action upon the Caſe againſt A. if the 
Plaintiff declares, That by Cuſtom, c. amongſt 
Merchants, &c. if two are found in Arrear- 
ages upon Account, and they aſſume to pay 
this at certain Days, that any one of them 
may be charged for the whole by himſelf, 
and then ſhews the Account of A. and B. 
who are found in Arrear in ſo much, Se. And 
omiſed to pay this at certain Days, but paid 
it not; and now he brings his Action againſt 
A. although upon Non Aſſump/ pleaded, it be 
ſdund that the Days of Payment are miſtaken, 
yet the Days being paſt the Action lies, becauſe 
the Law makes the Promiſe upon the Account, 
and the Days are no Part of the Conſideration, 
Tbid. pl. 8. 
In Debt upon a Leaſe of twenty Acres, the 


Defendant pleaded the Leaſe was of twenty- 


four Acres, /ans ceo que il demiſe les 20 Acres 
tantum. The Verdict found the Demiſe of 
twenty-one Acres only; „was looked upon as 
a Feofail, and found for neither Plaintiff nor 
Defendant, Dyer 32. 

If the Iſſue be Aſſets in Sale, and the Ver- 
dict be Aſſets in Dale, tis a good Verdict, for 


the Place is not material. Keb. 1 Parc 662. 


So of an Account before A. and B. an Ac- 


count before A. lantum is good. 


In Eſcape of Baron and Feme, and the Jury 
find of the Baron only, *tis good, and fo in 
other Actions grounded upon a Tort to find 
Part. But upon a Contract, the Verdict ought 
to purſue the Declaration, otherwiſe in Debt 
upon a Leaſe for Years, for Rent. Sid. 5, 6. 
Reb. 1 Part 371. 

Iſſue whether Money was paid for Blackacre. 
Verdict, that it was paid be Blackacre and 

| Whitacre, 
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e s bitacre, good: So per Twiſdey, whether a 
ſt Common was from Lady-day to Michaelmas, 
r= and the Verdict find from Chriſtmas to Mi- 
y chaelmas-day, tis good. Keb. 1 Part 192. 
m Indictment of forcible Entry and Detainer, 
f, a Verdict of peaceable Entry and forcible De- 
B. tainer, is ſufficient to grant Reſtitution upon. 
id Keb. 1 Part 419. | 
id Barwel prayed a Bill of forcible Entry and 
iſt Detainer ; found Inoramus as to the Detainer, 
be and Billa Vera as to the Entry; might be 
en, quaſhed; which was done; for the Offence as 
aſe charged being intire, the Grand Jury cannot 
nr, apportion their Verdict as the Petit Jury on In- 
on. dictment may. Keb. 1 Part 931. 
Where all is to be given in Damages, the Damages. 
the Jury are Chancellors, and may give ſo much as 


the Caſe requires in Equity. 


In Detinue of a Bond of 1001. if the Jury Detinue. 
find: that he received a Bond of a greater or Roll. Trial, 


leſs Sum, the Verdict is for the Defendant. 


703. pl. 11. 


So in a Promiſe to do two Things, if the Promiſe. 


Jury find but one of them, *cis for the Defen- 
danr. Bid. pl. 12. | 


Otherwiſe in Eje&tment upon a' Demiſe of Ejectment. 


ten Acres, if the Jury find a Demiſe of leſs, 
che Plaintiff ſhall have Judgment. 721d. pl. 13. 


If the Iſſue be upon a Preſcription! for Com Preſcription, 
mon belonging to a Meſuage, and two hun- V devant. 
dred Acres of Land, fifty of Meadow, and fifty 
of Paſture; if the Jury find Common belong- 
ing. to the Houſe, twenty Acres of Meadow, 
and twenty of Paſture in two of the Vills, and 
not in the reſt, the Preſcription is not found. 

Bid. pl. 14. Hob. 209. 

If Part of the Treſpaſs, or Wrong, be found, Treſpaſs. 
it is ſufficient in Treſpaſs, or an Action of the 

Vor. I. 1 Caſe 


8 . 
* 
2 
4 | 2 
2 * - 
"4. . 


Audita Que- 


rela. 


Ejectment. 
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Caſe upon a Tort z as by a Commoner, for put- 
ting and depaſturing Cattle in the Common. 
bid. 704. pl. 16, 17. 9 Coke 112. 

If the Iſſue be, whether all the Lands in Ex- 
ecution were the Eſtate of the Father in Tail, 
or in Fee, and Part is found in Tail, and Part 
in Fee; Judgment ſhall be given for the De- 
fendant, who pleaded the Seiſin i in Fee. bid. 

8 
, If the Plaintiff in Eje&ment declares upon 
a Demiſe made the firſt of May, to commence 
t Michaelmas next, if the Jury find a Leaſe 
Ch at any other Day before the Feaſt, it is 
found for the Plaintiff; for the Day of making 
is not material. bid, 2l. I9. 

Otherwiſe of a Leaſe of Years in Poſſeſſion ; 
as of a Leaſe made the 5th of May, Habend. 
for three Years from 1 toy before; and the 


Jury find a Leaſe made the 15th Day of May, 


Impriſon- 
ment. 


for three Years from the ſame Lady-day ; for 
this is a Leaſe in Poſſeſſion, Bid. pl. 21. 

In falſe Impriſonment in Middleſex, and the 
Defendant juſtifies in London, to which the 
Plaintiff ſaitbh, the Defendant took him in 
Middleſex de ſon Tort demeſn; and Iſſue upon 


this, and the Jury find the Defendant took him 


in Middle ſem lawfully, upon a Writ, yet this is 


for the Plaintiff; for the Iſſue is upon the Place, 


Debt. 
1bid. 706. pl. 
32. 


and not upon the Tori, for that is confeſſed by 
the Pleading, if the Taking was in Middleſex. 
Ibid. 705. pl. 31. 

In Debt for twenty Pounds, and the Jury 
find forty Pounds, the Plaintiff ſhall not have 
Judgment; the Reaſon ſeems to be, becauſe it 
cannot be the ſame Debt, which is intire; but 
upon another Contract which is mis-laid, 


If 
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If the Iſſue be Payment after Execution, and Audia 2ue- 1 
the Jury find Payment before, yet the iſſue is . | 
proved ; for Payment before is Payment after, 
Ibid. pl. 34. | | 
In Debt upon a Bond, bearing Date the 25th Obligation. 
of June, upon Non eſt factum, if the Jury find 
it his Deed, but that it was delivered eight Days 
after the Date, this is found for the Plaintiff, 
Thid. pl. 35. 
If the Iſſue be, that two made the Feoffment, Joint and ſe- 
or two were Church-wardens, Ec. and the Jury veral. 
find but one, Ec. the Iſſue is not found. Did. 
Pl. 36, 37. | 
If the Breach of Covenant or Waſte be aſ- Obligation. 
ſigned in cutting twenty Trees, and the Jury Covenant, 
find but ten, yet the Plaintiff ſhall have Judg- Waſte. 
ment. Ibid. pl. 40. | 
If in Replevin, Sc. the Jury find that Part Totum & 
of the Cattle were Levant and Couchant, and *”* 
Part not, and the Iflue is upon all, the Iſſue is 
not found, Bid. pl. 41. 
In Debt, iam quam, on the Statute 1 Jac. 
cap. 22, for cutting Oaks unſeaſonably ; on 
Not - guilty, and Verdict for the Plaintiff, it 
was excepted in Arreſt of Judgment, That the 
Jury found the Value of each Tree, ſix Shillings 
eight Pence, but do not caſt up the Sum. Sed 
per Curiam, In this Iſſue it is needleſs ; but 
had the Iſſue been Nil debet, they muſt caſt it 
up, and not leave it to the Court, Keb. 1 Part 
835. 
Kelynge excepted to an Indictment of Aſſault, Indicment. 
Battery and Wounding. The Jury find him 
only guilty de tranſgreſ. & inſult. pred. Sed per 
Cur', Tis well enough, and comprehends the 
whole; contra if it had been de inſult. pred” 
only. And the Preſentment, Traverſe and 
| 1 Trial 
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Trial was all at the ſame Day and Seffions, 


ex aſſenſu, being a Fayour to the Party. Reb. 


Ejectment. 
Void in Part. 


1 Part 879. | 

In Ejectment of fourteen Acres, the Defendant 
pleaded Not guilty, the Jury find him Guilty 
of twenty, the Plaintiff ſhall have Judgment 
for the fourteen, and the Verdict is void for 
the Reſidue. Roll. Trial, 707. pl. 42. 

In an Information upon an Uſurious Contract 
by two, it is not ſufficient to find a Contract by 
one. Otherwiſe where the Tort and Offence is 
ſeveral, as againſt two upon the Statute 4 E. 6. 
Pro emptioue butiri, and ſelling it by Retail, 
Sc. and ſo in an Action upon the Caſe in Na- 
ture of Conſpiracy, and for Words laid twice in 
one Declaration. This will put in Iſſue the 
Manner as well as the Matter where the Man- 
ner is Material, as the Time of the Fact and 
other Circumſtances. bid. pl. 49, 50. 

In Replevin the Defendant avows as a Com- 


moner; the Plaintiff replies, that V. made a 


Leaſe to him 30 Martii, Habend. from Lady- 
day laſt, and Iſſue Modo & forma; and the 
Jury find a Leaſe made 25 Martii, Habendum 
extunc for a Year; this is good, although the 
Time of making and Commencement of the 


Leaſe is miſtaken, in as much as extunc includes 
the Feaſt. Yet becauſe a ſafficient Title and 


| Leaſe is found for the Plaintiff to put in his 


Bid. 708. pl. 
55 


Cattle, this is fufficient; this being the Sub- 
ſtance, and the Modo & forma ſhall not put 
the Circumſtances in Iſſue. Roll. Trial, 707. 
Pl. 44, 54. 

So in Treſpaſs, if the Defendant juſtify the 
putting in his Cattle for Common, which he 
claims from Pentecoſt, to a certain Time every 
Year, which is traverſed Modo & forma, _ 

the 
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the Jury find that he had Common in vigilia 
Pemtecoftes in feſto, this is found for the De- 
fendant. 
But otherwiſe in theſe Caſes, in an Aſſize of 

Common, becauſe there he ought to recover 

| his Title. Did. pl. 56. 

| In Debt for Rent, if the Defendant plead 
an Entry by the plaintiff, before the Rent was 

due, ſcilicet ſuch a Day, which was after, and 

Iſſue upon the Entry Modo & forma, and the 


) Jury find for the Defendant, he ſhall have 
Judgment; for the Scilicet is void, and the 
. Modo && forma go to the Matter. See after. 

; Ibid. 709. pl. 59. 


1 In Debt upon a Bond, and the Defendant No: ef fac. 
. plead Non eft faftum, and the Jury find the 
; Bond made jointly by another with the Defen- 
] dant, the Plaintiff ſhall have Judgment; for 
the Defendant ſhould have pleaded this. 161d, 


. Pl. 60. 5 Cote 119. 
1 If a Deviſe be pleaded abſolute, if the Jury Deviſe. 
N find a Deviſe upon a Condition precedent, it 


e is not good. bid. pl. 61. 
* In Debt againſt A. as Daughter and Heir to Rien per 
e B. and the Defendant plead Riens per Diſcent, ds 
e of B. and the Jury find that B. was ſeiſed in 
8 Fee, and died, having Iſſue the Defendant his 
d Daughter, and his Wife with Child of a Boy, 
'S who was afterwards born alive, and died one 
* Hour after; this Iſſue is found againſt the 
" Plaintiff, becauſe the Defendant had the Land 
7 as Heir to her Brother, who was laſt ſeiſed, 
and not to the Father, and ſo the Defendant 


* had not the Land by Diſcent from the Father, 
e but from the Brother; yet this is Aſſets in 
7 her Hands, if it had been ſpecially pleaded. 
d Toid. pl. 62, | 
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Error. In a Writ of Error brought by him in Re- 
mainder in Tail to reverſe a Fine, if the De- 
fendant plead in Bar of the writ of Error, a 
Common Recovery by the Tenant in Tail; to 
which the Plaintiff replies, That at the Time 
of the Recovery ſuffered, he himſclf was Te- 
nant to the Præcipe, and ſo the Recovery void, 
upon which Iſſue is joined, and the Jury find 
that he was Tenant of Part, but not of other 
Part, Part. This Iſſue is partly found for the Plain- 
tiff, and partly for the Defendant, ſo the Court 
ſhall proceed to the Examination of the Error, 
for that whereof he is found no Tenant ; but 
it is a good Bar of the Writ of Error, for that 
whereof he is found Tenant to the Præcipe. 
Thid. 711. pl. 4. 
Promiſe. In Aſſumpfit to pay Money upon Requeſt, and 
Iſſue upon this, if the Jury find the Plaintiff 
promiſed to pay the Money, but do not ſay 
upon Requeſt, nor Modo & forma, it is not 
found for the Plaintiff. id. pl. g. 


If the Sub- In Ejectment of a Manor, if the Jury find 
3 of the that there were no Freeholders, and fo it is no 
ue be found 


it is ſafficient, Manor in Law, yet being a Manor by Reputa- 

Manor. tion, and ſo the Tenements paſs by the Leaſe; 
therefore this Verdict is found for him who 
pleads the Leaſe of the Manor, for the Subſtance 
is, Whether any Thing was demiſed or not? 
Bid. 712. pl. 1. 

Gaol, In an Information of Extortion againſt the 
Gaoler of the Gaol, or Priſon of the Caſtle of 
Maidſtone ; the Jury found there was no Caſtle, 

but that there was a Gaol; this was for the 
Plaintiff, becauſe Gaol is the Subſtance. Bid. 
711. pl. 6. 

Account. If the Iſſue be, Whether the Defendant 

had accounted before R. and V. Auditors aſ- 

ſigned 
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ſigned by the Plaintiff, and the Jury find an 
Account before R. only, the Iſſue is found 


for the Defendant ; for the Account is the 
Effect of the Iſſue. Vide Roll. Tit. Trial, 707. 


Pl. 46. | 
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If Eleven agree, and the Twelfth will not, Jury agree. 
the Verdict of the Eleven cannot be taken, but . 712. pl. 


the Court may carry the Jurors with them in? 


Carts until they are agreed. 41 Af. 11. 


A privy Verdict may be. altered. 1 


In an Extend; fac. upon a Statute, if the Ju- 
ry deliver their Verdict in Writiog, they may 
afterwards make it more formal, but they can- 
not alter it in Subſtance, for, it is a compleat 
Verdict by the Delivery. So of Preſentments, 
Fc. Ibid. pl. 2. 


n open Verdict al- 
Court. 1bid. pl. 1. | tered. 


A Fine pleaded in Bar, and that after the Five and 
Death of A. ſcil. 1 Auguſt 3 Car. B. Father of Non claim. 


the Plaintiff was alive, C in plena vita, & re- 
manſit infra hoc regnum inſra quatuor Maria, 
Sc. apud W. in Com. D. and no Entry or 
Claim within five Years after; and the Plaintiff 
replies, and takes Iſſue, Que il non fuit & re- 
manſit infra hoc regnum Angliæ modo et forma, 
Sc. And the Jury find Quod non fuit & re— 
manſit infra hoc Regnum Anglia 1 Auguſt 
3 Car. but that he was there 1 Maii 4 Car. 
and remained there a Month, and refer to 
the Court, An fuit & remanſit infra boc 


Regnum modo & forma, Sc. This Iſſue is Mode & fer? 


found for the Defendant, for the Matter and“ 


Subſtance of the Plea is, whether he was with- 
in the Realm after the Death of A. and five 
Years before Entry or Claim per him or the 
Plaintiff, and modo & forma ſhall not mike 
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| Judgment, 
arreſled, at 
what Time. 


. alledged. 


Fiſne. 


Pl. 1. 
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the Day material. Roll. Tit. Trial, 713. E. 


Judgment upon a Demurrer, and a Writ of 


Inquiry executed at the Return; the Part 
may ſhew any Thing in Arreſt of Judgment; 
for Judgment is not compleat until the laſt 


Judgment. The firſt is but an Award: A 
Man may plead any Thing in Arreſt of Judg- 


ment after Verdict, which will make Error 


if the Judgment be given. Roll. Trial, 716. 
A . | | 

In Debt upon a ſimple Contract againſt an 
Executor, if he will not plead in Abatement, 
but other Matter which is found againſt him, 


he ſhall not afterwards alledge that he is not 


chargeable in Arreſt of Judgment. 1bd. pl. 2. 

So in Debt againſt Executors upon Arrea- 
rages of Account, where they are not charge- 
able. bid. pl. 3. | 


What may be That which appears ill upon the ſame Re- 


cord, may be alledged in Arreſt of Judgment ; 
but not a Matter of Fact, which doth not ap- 
pear upon the Record, becauſe the Parties can- 
not try the Iſſue. As that a Juror was chal- 
lenged, and yet ferved on the Tales, for this 
cannot appear without alledging Matter of Fact. 
Nor that the Defendani's Attorney had no 
Warrant. But if there be any irregular or foul 
Practice, this may be offered to ſet aſide a 
Judgment. bid. K. pl. 1, 2, 3, 4. 

In Error upon Judgment in Durham, in 
Debt upon Bond to pay twenty Pounds; the 
Defendant pleaded ſolvit ad diem, not faying 
where; a Verdict thereupon is void, becauſe 


there is no Viſue, and ſo no Trial. Keb. 2 Part 


520. | 
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If any Thing be omitted in the Declara- Variance be- 
tion, or if more is put in the Declaration than tween the 
is found by the Jury, if ic makes a material a and 
Variance betwixt the Nar and the Verdict, the 333 
5 Action ſhall abate. | 
2 Theſe following are adjudged material Va- 
riances. Roll, Trial, 717, 718. 
If the Declaration be for theſe Words, 
Thou procuredſt eight or ten of thy Neighbours 
to perjure themſelves, and the Jury find that he 
ſaid, Thou haſt cauſed eight or Ten, &c. for it Words. 
might be a remote cauſe, ſcilicet without Pro- 
curement. Nar. He is a Bankrupt. Ver. He 
| will be a Bankrupt within two Days. Nar. 
5 He is a Thief, Ver. le ſtole à Horſe. Nar. 
Thou art a Murderer. Ver, He is, &c. Nar. 
I know bim to be a Thief. Ver. I think bim to 
be a Thief. 

So it is material Variance, if a ſpecial Pro- Promiſe. 
miſe be laid to be upon Requeſt, and the Ver- %. 719. #4. 
dict find it without Requeſt. So if the Decla- 7. = + 4 
ration be upon a Leaſe made by two, or by ” 
Baron and Feme, and the Jury find that one 
| of them had nothing in the Land, or that the 
| Baron only made the Leafe, or that the two 
were Tenants in Common, and fo ſeveral Leaſes; 
| otherwiſe if they were Copartners. 

So in Caſe, that the Teftator was indebted 
to the Plaintiff in fifty-five Pounds, and the 
Defendant being Adminiſtrator in conſideratione, 
Sc. promiſed to pay this; upon Non Aſumpfit, 
if the Verdict find the Promiſe to be to pay 
thirty Pounds, Part of the fifty- fixe Pounds, 
Ibid. pl. 27. | 
So in Ejectment, if the Nar. be of a Leaſe Ejectment. 
of three Acres, a Leaſe of a Moiety will not 
maintain the Nar, id. 720, pl. 29. 


So 


. 
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Waſie. 


Preſcription. 


Variance. 
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So in Waſte, for cutting Trees, and the Ver- 
dict find that he eradicated the Trees, but did 


not cut them.  1bz4. pl. 28. 


A Preſcription. in modo decimandi, Thar eve- 
ry one who hath ſeven Lambs, or under ſe- 
ven, ſhall pay to the Parſon 95. for ever 
Lamb, and the Jury find that; and farther, 
That if he had, more than ſeven Lambs, he 
ſhould pay a 'Lamb; and that the Parſon 


ſhould pay the Pariſhioner b. This is not the 


ſame e but makes a Variance. Did. 
pl. 30. 

Bur if there be a Variance between the 
Verdict and the Nar. either by Way of Sur- 
plus or Defect; yet if this Matter of Variance 
be not material in the Extenuation of the Ac- 
tion or Damages, the Action ſhall lie notwith- 
ſtanding the Variance, id. 717. pl. g. 

Theſe enſuing are adjudged not to be ma- 
terial, 

Nar. 8!rong Thief. verdict Thief, Nar. 1 
ſay, Sc. Ver. I affirm, or 1 doubt not, Nar. 
The Plaintiff will do ſuch a Thing. Ver. I ihink 
in my Conſcience he will, &c. Nar. Of a Leaſe 
by a Parſon for five Years ; ; if he tam diu 
ſnould be Patſon, & tam diu viveret. And 


the Ver. find the Leaſe to be for five Years, 


if he lam diu viveret, without the Words, and 
ſhall continue Parſon; for the Law 1mplieth, 
that if he be deprived or reſign, that the Leaſe 
determines. Nar. He is a Murderer. Ver. 
He was a Murderer ; for when he ſays, He is 
a Murderer, it is not intended, that he did the 
Act in preſenti, but before. So in Treſpaſſes 
or Actions upon Torts and Wrongs which are 
ſeveral, if the Verdict find Part, it is no _ 
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rial Variance; and the Plaintiff in theſe Caſes 
ſhall have Judgment. Roll. Tit. Trial, 717. 


pl. 6, 7, 10, 12, 20, 21. 


A Jury of Middleſex was demanded in the Inqueſt by 
Common Pleas, the firſt Day of the Term, and Default. 
ſome appeared, and ſome nor, ſo that there was 
not a full Jury, and neither the Defendant nor 
his Attorney did appear; and therefore the 


Plaintiff prayed that the Inqueſt might be a- 


warded by Default; and by the Opinion of 
Welſh and Dyer, his Prayer ſhall be granted, 
and the Cuſtos Brevium, and all the Prothono- 


taries ſaid the Courſe was fo, for the Parties 


are demandable before the Jury; and if the 
Plaintiff make Default, he ſhall be nonſuited; 
and if the Defendant make Default, the Jury 
ſhall be awarded by Default, whether they ap- 
pear or not, Dyer 265. | 
Where an Inqueſt is taken by Default, the wht the De 
Defendant ſhall loſe his Challenges, and by fendant loſes 
28 A p. 42. Tit. Enqueſt in Fitz, he ſhall by his De- 
loſe his Evidences allo. Bro. Enqueft 10. quod fault. 
non eſt lex. | | 
Det. The Defendant pleaded a Releaſe, and When the 
the Plaintiff replied Non eſt factum, and at the Defendant 
Day of the Venire facias the Defendant made may be con- 
Default, and the Inqueſt was taken upon his —_— 9.7 
Default, and found for the Defendant, for which when as In- 
the Plaintiff took nothing by his Bill ; and yet queſt muſt be 
if the Plaintiff had prayed it, he might have taken upon 
had the Defendant condemned by his Default te Default. 
before the taking of the Verdict. Et fic vide 


folly in le Plaintiff, Bro, Ibid. g. But upon ſuch 


Releaſe and Default in Treſpaſs, the Inqueſt 
ſhall be taken by Default, and the Defendant 
ſhall not be condemned by Default, though the 


Plaintiff 
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made by Dures, Sc. The Inqu 
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Plaintiff pray it; and the Reaſon is, becauſe 
the Debt is certain, and the Damages are in- 
certain in Treſpaſs. Bro. Ibid. 3. 

And Finch, fol. 409. hath well collected out 
of Brook, That always in an Action of Tref- 
fs, whatſoever the iſſue be, Releaſe, Juſti- 
ation, Sc. and alſo in Debt, Detinue, Ac- 


count, and the reſt which are for Things in 


Certainty, if the Iſſue be taken upon a Matter 
T2 fait only, as Payment, or that an Acquit- 
tance pleaded in Bar by the Defendant was 
eſt ſhall be ta- 
ken by Default, if the Defendant makes De- 
fault; but in the laſt recited Actions of Debt, 
&c. if the Iſſue be upon the Acquittance itſelf, 
Releaſe, or other Matter in Writing, the Plain- 
tiff may pray Judgment _ the Defendant's 
Default, if he will; but if he do not pray it, 
the Jury ſhall be taken by Default, as in an 
Action of Treſpaſs. 


Verdi with- The Jury may give a Verdict without Te- 
out or againſt ſtimony, or againſt Teſtimony, wherf they 


Teſtimony. 


themſelves have Conuſance of the Fact. Pio. 
Com. 86. 

The Jury are to find Coſts and Damages in 
Debt, Treſpaſs, Ejectment, Nuſance, Covenant, 
Sc. in Debt for Tithes, treble Value of the 
Tithes, and no Coſts nor Damages. 

In Audita Querela ſur Statute, the Iſſue and 


Value of the Land. 


In Waſte, Treble Damages. 

In Quare Impedit. 1. Whether the Church 
was void by the Death of the Incumbent ? 

2. Whether it be now full, or not? If it be 
full, at whoſe Preſentation ? And if fix —_— 
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be paſt ſince the laſt Avoidance ? And of what 
Value it is by the Year? And what Caſts and 
Damages ? 

The Verdict. In Dower, Inguiratur f vir 
obierit ſeizitus de Tenementis pre dit,” in dominico 


ſuo ut de feodo, aut de feodo talliat, Et fi ita 


invenerint, tunc quantum tenementa illa valent 
per annum in omnibus exitibus ultra repriſas, 


juxta verum valorem eorund. & quantum tempus 


dilabitur a tempore mortis pred. viri, & que 
dampna petens ſuſtinet tam occaſione detentionis 
dotis quam premiſſorum. 

En Dower, Nota, The Jury finding the Dy- 
ing ſeiſed, they muſt aſſeſs Coſts and Damages; 
but if they find the Huſband was ſeiſed, but 
did not die ſo, then no Coſts nor Damages, but 
only the Value of the Land. 

In Detinue. Si pro quer. de valore rei detent. 
S cuſtag. & dampna, 

In Replevin, Damages for both Parties, and 
Colts. 

In Account, no Damages nor Coſts. 

In placito terre. Nulla dampna nec cuſtag. 
Warrantia Charte Conſimile. 

Aſſiſe Conſimile. 

Prohibition, Si pro quer. tunc inquir. de exi- 
tibus & non plus. 

Partitione facienda. Si pro quer. tunc de exi- 
tibus & non plus. 

En brief de Entry en le Per. Cuſtag. & 
dampna. 

In all real Actions, generally no more than 
the Iſſue. 

In Replevin, if the Plaintiff be called, and 
do not appear, the Court takes the Verdict 
for the Defendant, and the Jury aſſeſs Dama- 
ges and Coſts. But Nota, That a Verdict is 

4 not 
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not uſually taken in other Actions after the 

a Plaintiff is nonſuit. Sid. 2 Part 133. 
Aut dam - Redwocd verſus Coward, Hill. 8 W. 3. B. R. 
8 a Inir. Trin. 8 M. 3. Rot. 645. A Verdict was 
entred aſſident damna for aſſidunt, and on a Writ 
of Error, this was aſſigned for Error, and in- 
ſiſted was future. Sed non allocatur; for ic 
may be the preſent Tenſe of the Word Afideo 
however, in Verdicts the ſame exactneſs of Ex- 
teſſion is not required as in Pleading, for they 
are the Words of a Lay_Jury, and though it 
may not be proper Latin, yer it is ſo common 
that it is now made good by Preſcription. Vide 
Plo. 347. 3 Cro. 647. 4 Co. 7. And the Court 
faid, it was not like Conceſſum inſtead of Conſi- 
. deratum eſt in a Judgment, for that theſe Words 
were of different Import, and the Law requires 
that Judicial Acts ſhould appear to be done up- 

on Conſideration. Salk. 328. 

Copyhold Croutber verſus Oldfield, Hill. 4 Ann. B. R. 
Eſtate laid The Plaintiff declared Quod cum ſeiſitus fu- 
x 2 iſſet de uno Meſſuagio & decem acris terre 
__ Amin, in N. parcell. Manerii de W. ac tent. per 
and held well copiam rotulor. Cur. Manerii illius ut tenens 
after Verdict, cuſtumarius in feodo ſimplici ſecund. con- 
ae — ſuetudinem Manerii; cumque ipſe præfat. 
$3 do be Pas, quer. habeat & habere debeat, ipſeque & 
cel of the omnes tenentes cuſtumarii Manerii praedict. 
Manor. per conſuetud. infra Manerium ill. a tempore 
* cujus, &c. habuer. & habere debuerunt & 
* conſueverunt communiam Paſture in quo- 
* dam loco vocat. Waimles Moor parcel]. 
* dicti Manerii pro omnibus averiis commu— 
nicalibus ſuper tenementa ſua cuſtumaria le- 
van. & cuban. tanquam ad tenementa ſua 
prædict ſpectan. & pertinen. prædict. tamen 
* defendens,” to deprive him of his ſaid Com- 
mon, 
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mon, had incloſed, per quod, Sc. Upon Not 
guilty. pleaded, the Plaintiff had a Verdict; 
bur upon Motion in the Common Pleas, Judg- 
ment was arreſted, Upon this the Plaintiff 
brought a Writ of Error in B. R. and that 
Judgment was reverſed: iſt, It was agrees 
in . this Caſe, that a Man cannot be a C 
holder, nor an Eftare be a Copyhold Efiate, 
tho' it be held per Copiam Rotulorum & ſecun- 
dum conſuetudinem Manerii, unleſs it be alſo 
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ad voluntatem Domini; and the Chief Juſtice In pleading 


ſaid, the great Difference between Copyholds * 
and cuſtomary Freeholds which pals by Surren- 


that in pleading a Title to a Copyhold Eſtate, 
it is ſufficient to ſhew a Grant from the Lord; 


Copy hold it 
is ſufficient 


der 1s, that the Copyholder is in by Demiſe 8 


from the Lord; but in the Caſe of cuſtomary Lord; in cu- 


Freeholds, the Lond is only an Inſtrument ; and ſtomary Free- 
—— the E- 
of the 


3 mah 


but in the other Caſe it is not enough to ſhew, mult be 


that the Lord granted it, or that A. ſurrender- ſhewn. 


ed to the Lord, and he granted, bur it muſt 
be ſhewn that the Surrenderor was ſeiſed in 
Fee and ſurrendered to the Lord, and he grant- 
ed, Sc. 2dly, It was. agreed, That if this 
Eſtate muſt be taken to be Freehold, the Judg- 
ment of the Common Pleas was rightly given : 
For then the Plaintiff being ſeiſed of a Free- 
hold Eſtate, to make a Title to the Common, 
ſhould have preſcribed, that he and all thoſe 
whoſe Eſtate he had, have Time out of Mind 
had, Sc. and cannot make a Title by Cuſtom, 
according to 1 Cro. 418. And here the Court 
admitted the Caſe of Dorne and Caſtford, and 


ſaid, That though the Plaintiff in Poſſeſſory Verdict will 


Actions may declare upon his Poſſeſſion with- 12 aid a bad 
Title when 


ſhewn, the? 


out ſetting out a Title; yet if he undertakes 


[0 ſer QUT A Title, and ſhews a bad One, che; it need not 
Wan have been 
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Verdict eannot cure that. Jide 1 Cro. 418, 

2 Cro. 315. 2 Saund. 136, 186. 1 Mod. 294. 

But the Court held, That now after Verdict, 

this Eſtate of the Plaintiff muſt be taken to be 

a Copy hold Eſtate, and not a Freehold Eſtate, 

becauſe it is both laid and found, that the 
Tenements were Parcel of the Manor, and that 

by Cuſtom, the Plaintiff at tenens crſtumar, has 
Common; all which is utterly impoſſible, un- 

leſs the Tenement was Copyhold, and there- 

fore muſt be ſuppoſed ſeach, though the Words 

ad veluntatem Domini were omitted, compar- 

ing it to the Caſe of Debt for Rent by an 

Aſſignee of a Reverſion, who ſhews no At- 

tornment, and has a Verdict, and the Caſe in 

1 Sid. 218. Upon this Foot the whole Court 

held, That though a Title, which eould nor be 

good, eould never be aided by a Verdict; yet 

a Fitle in a Declaration which was only im- 

perfectly ſet forth, and where the Want of 

ſomewhat omitted mighe be ſupplied by In- 

tendment, was cured by Verdict: And here- 

upon, ſuppoſing this to be a Copyhold Eſtate, 

Verdict aids there aroſe theſe Objections: 1ſt, That the 
a Title defec- Cuſtom was not alledged expreſly, quod infra 
_ nanerium pr.edif. talis babetur & a tempore, 
bad one, Fc. but quod cum ifſe per conſuetudinem ha- 
bere debeat, which docs not affirm a Cuſtom, 

but ſuppoſe it. Vide 4 Co. 31. 6. Vaug. 251, 

253. 2 Cro. 185. Co. Ent. 123. b. Raſt. 627, 

2dly, That they ought not to claim Common 

tanguam ad tenementa ſua ſpectan. & pertinent. 

for it is annexed to the Eſtate and not to the 

Land; the Reaſon is becauſe the Eſtate grew 

by Cuſtom, and ſo did the Common as Part 

thereof, or rather a Privilege annexed thereto. 

Vide 2 Cro. 253, 2 Brownl, Entr. 96. If a 
Copyholder 
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Copyholder purchaſe the Freehold of his Co- 

py hold, his Common is gone. As to the firſt 

Objection the Court held, that it was but a 

defective Title, and there was Room enough 

to induce a Proof of the Cuſtom ; and it was 

only an Informality of laying the Cuſtom, Diverſity be- 


which is cured by the Verdict. As to the fe- tween Com- 


cund Objection the Chief Juſtice took this mon * 
Difference, viz. Where a Copyholder claims - oy racy 
Common in the Waſtes of a Manor, it proper- the Land, 

ly and ſtrictly belongs to his Eſtate; and if he 
enfranchiſe his Copyhold, in that Caſe his Com- 

mon is loſt; but where he claims it out of 

the Manor, ic belongs to the Land, and not to 

the Eſtate; and if he enfranchiſe the Eſtate, the 

Common continues : But all the Precedents of 
Common are, /anquam ad tenementa ſua ſpectan'. 

9 Co. 113. Co. Ent. 9. Dyer 363. b. 1 Saund. 

349. 2 Saund. 32 1. Co. Ent. 574. Winch Ent. 

931, 1026, 1027, 1111. Hern. 8 1. Brown". 

Red. 428, 430. And the Chief Juftice thought, 

that ſmce the Pleadings were ſo, the Common 

might be ſaid to belong to the Copy hold Tene- 

ment, ſince it belonged to the Copyhold Eſtate; 

for that which belongs to the Eſtate belongs to the 
Tenement, and the Judgment was reverſed after 

great Deliberation. J. 1 Lut. 126. the Report of 


the Judgment of the Common Pleas. Salk. 364. 


Upon a Writ of Enquiry, either on Demur- There muſt be 
rer or Judgment by Default, executed the laſt four Days be- 
Day of a Term, the Plaintiff may enter Judg- Seder ons g 
ment the 5th Day after, and not before: So the laden 
where there is a Verdict, there muſt be four 
Days berwen' the Verdict and the Judgment; wer _— 
not that in all Caſes there can be a Motion in Wel he 
Arreſt, as in the principal Caſe, where the Enquiry and 
Verdict or Inqueſt is che laſt Day of the Term; envirg the 
bur (till "an may be a Writ of — and this Judgment. 
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the Judgment; 
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| Time is allowed for theſe Purpoſes; and there- 
fore, after Verdict or Writ of Enquiry, the 
Courſe is for the Plaintiff to give a Rule to en- 
able him to enter his Judgment Ni cauſa 
oftenſa fit in contrarium infra quatuor dies; and 
in the Principal Caſe, Execution was ſet aſide, 
becauſe it was ſued our the 4th Day after the 
Term, the Writ of Enquiry being executed 
and returned the laſt Day. Clerk v. Rowland, 
| T. 5 V. & M. B. R. Salkeld 399. 
Want of A- Treſpals, the Defendant juſtified by reaſon of 
verment aided Common in the Place where, for Cattle Levant 
by Verdict. and Couchant, and did not aver that the Beaſts 
were Levant and Couchant; but this was held tobe 
aided by the Verdict. Anon. T.21 Car. 2. B. R. 
1 Vent. 34. | | 
Intendment. After Verdict the Court ſhall admit any In- 
tendment to make the Cale good. Per Ch. J. in 
the Caſe of Pollexfen and Aſhford v. Criſpin, 23 
C. 2. in B. R. and Twiſden eited a Caſe which 
was in Treſpaſs; Quare Phaſianos ſuos cepit, 
and the Plaintiff had Judgment after Verdict; 
for it ſhall be intended they were dead Phea- 
ſanis. Ventris 123. | 
i a The King verſus Ledgingham, Mich. 22 Car. 
_— — 2. B. R. In an e againſt him for 
tion, but not in the King, the Court took a privy Verdict, 
Caſe of Trea- and ſo as was ſaid was the uſual Courſe at the 
ſon or Felony. Aſſizes, but it cannot be ſo in Caſes of Felony 
| or Treaſon, as is faid in 1 Inſt. 227. 5. In 
Verdict may Caſes of Life and Member, if the Jury cannot 
be given out agree before the Judges depart, they are to be car- 
of the County ried in Carts after them; ſo that they may give 
their Verdict out of the County. 1 Ventris 9. 
Wants. «. The King verſus Kent, Hill. 8 & 9 NV. 3. 
mended by B. R. A Verdict General or Special may be 
Notes. amended by the Notes of the Clerk of Afſize 
but this.is in Civil, not in Criminal Caſes. Vide 
1 Ro. Rep. 82, Salkeld 47. Biſhop 
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Biſhop of Worcefter's Caſe, Mich,” 8 W. 3. EjeAment 
B. R. Ejectment againſt ſeven Defendants, gude? De 
who enter into the common Rule for confeſ- ,jj 2 
ſing Leaſe, Egtry and Ouſter, and plead to Iſ- common Rule, 
ſue: The Plea-roll was right, fo was the Venire, and the Iſſue 
Diſtringas, and the Jurata; but the Iſſue in was right in 
the Ny prius Roll was between the Plaintiff — 3 

i c. but the 
and five Defendants only, which was tried, and N. eius Roll 
Verdict pro Quer. and an Amendment being was verſi 5 
moved for, it was oppoſed, becauſe it was to only; and af- 
alter the Verdict, to ſubject the Jury to an At- ** enge 
taint, to make another Iſſue, and to make on e 
Defendants guilty who were not tried: But it by adding the 
was amended; for nothing could be inquired other two 
of but the Title of the Leſſor, and the Iſſue DPefendants. 
depended on his Title, which. is not altered 
by this Amendment. And it muſt be conſider- 
ed that all ſeven entred into the common Rule, 


and that the Plea- roll, Sc. are all Right; and 


and the Amendment is only to rectify a plain 
Miſtake, and make that the Iſſue which was 
apparently intended to be ſo. Salkeld 48. 
Child verſus Harvey, Mich. 11 V. 3. B. R. In the Diftrin- 
A Scire facias on a Recognizance z upon Iſſue g the Day 
Non ſolvit it was found for the Plaintiff: Mr. 3 ab * 
Northey moved to ſet aſide the Verdict, becauſe ate. =— Day 
in the Diſtringas and Jurata the Return was in Bank, and 
a die Sandtæ Trin. in tres Sept. niſi Johannes after Verdict 
Holt, Mil. 27 die Junii prius venerit, the beld p — 5 
twenty-ſeventh Day of June being the Mor- 3 
row after tres Trin. But the Plea- roll was right, becauſe the 
for the Award there was tres Mich. It was Judges Au- 
agreed on all ſides, that the Trial muſt be ſer mod, was 
aſide unleſs the Miſtake could. be amended, be- — 
cauſe it appeared the Judge had no Authority 23 
to try the Iſſue; and the Court held it could 
not be amended. The Court agreed, That 
| 2 2 V here 


— 
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the Plea roll, the Plea-roll. So it was in the Riſhop of Vor- 


and Where 
not. | 


Inſufficient 
Return of 

| Devaſtavit 
aided by the 
Verdict. 


Co 
ing to the 
Verdict. 
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where the Diſtringas or Jurata are right, and 
the Amendment does not alter the Point in Iſ- 
ſue, the Niſt prius Roll may be amended by 


ceſter's Caſe, and there the Diſtringas and Jurata 
were right. 2 Cro. 353. Dyer 260. Hut. 81. 
1 Cro. 596, But here neither Diftringas nor 
Jurala are right. The Day appointed for the 
Niſi prius is impoſſible; and the Judge's Au- 


thotity is confined to the Pay. And where a 


Judge's Authority is confined to a Day, his Trial 
at another Day muſt be without Authority. 
Salkeld 48, 49. | 
Brook verſus Ellis, Paſ. 5 V. & M. B. R. 
Upon a Devaſtavit ſuggeſted againſt both Exe- 
cutors, viz. A. and B. the Writ was to the 
Sheriff co inquire of a Waſting by both; the 
Sheriff returned a Devaſtavit as to A. but faid 
nothing as to B. This being aſſigned for Error, 
after Judgment upon a Verdict, was held to be 
aided by the Verdict, being but an inſufficient 
Return or Miſreturn, by reafon of the Omiſſion; 


_ otherwiſe if no Return at all. J. 3 Cro. 587. 3 Co. 


81. Noy 72. Cro. Car. 295, 312. Salkeld 363. 
When a Verdift is found there can be no- 


t muſt 
dee accord: thing added to it, or taken from it; but as it 


is found, ſo the Court muſt judge of it, and 
whatever is found in a Verdict, whereupen the 
Court can give any Judgment, muſt be poſi- 
tively found, not ambiguouſly;; for if the Jury 
doubt, the Court can never reſolve the Mat- 


ter of Fact: And Shower: held, That if the Jury 


do find poſitively the Matter of Argument, 
and do not make the Concluſion de facto, the 
Court ſhall reject. the Matter of Argument, and 
give Judgment to the contrary: And for this 
cited Cro. Car. 549. Criſp and Pratt's Cafe, 
where Iſſue being joined upon a Fraud, it was 


4 adjudged 
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adjudged there, That though there be never ſo 
many Circumſtances of a Fraud found, unleſs 
the Jury find it to be a Fraud, the Court ſhall 
adjudge it to be none. Shower 539. Ea 

Peachy verſus Harriſon, Trin. 9 V. 3. C. B. What Matter 
It is not a good Exception in Arreſt of Judg- of Record 
ment, that there is no Warrant of Attorney 10 be taken 


| filed, tho? that be Matter of Record, and may ens 


be aſſigned for Error. The Reaſon is, becauſe tho Judgment, and 
it be a Matter of Record, yet it is not of that Re- what not. 
cord before the Court, but of another. Salt. 77. 

Anonymus, Paſ. 11 W. 3. B. R. Indictment If the Di- 
in B. R. for a Mifdemeanor, was tried three /ringas be re- 
Days before the End of the Term, and Judg- 2 _ 
ment was entered the fame Term; fo that the U 
Defendant had not ſour Days to move in Ar- not to be four 
reſt of Judgment. And the Queſtion was, Days between 
Whether this Entry of the Judgment was re- the Trial and 
gular, and whether it ſhould not have been = 8 
ſtayed till the Term following? Et per Holt, judgment 


bur if the Diſtringas be returnable within the 

Term, and the Party is tried within two or 

three Days before the End of the Term, the 

Judgment ſhall be entered that Term, tho” 

there be not four Days to move in Arreſt of 

Judgment; ſo it was ſettled in the Caſe of 

Knox and Levarr, upon a Conference between 

Pen C. J. and Sir William Jones Attorney Ge- 

neral, contrary to the Report of Sir Samuel Aſtrex. 
Arreſt of Judgment is either for Matter Two Ways 

intrinſick, that is, ſuch as appears by the of taking. 

* Record itfelf, which will render the Judgment Advantage 

* erroneous, and reverſible ;. or extrinſick, i. e. .— 

© ſome foreign Matter ſuggeſted to the Court, | 

5 which proves the Writ 1s abated; for it is 

9 | not 
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not enough that it proves the Writ is only a- 
bateable: The old Courſe of taking Advan- 
tage in Arreſt of Judgment was thus: The 
Party after a general Verdict, having a Day 
in Court, (for ſo he has as to Matters of 
Law, tho? not of Fact) did aſſign his Excep- 
tions in Arreſt of Judgment by Way of Plea; 
and it was called Pleading in Arreſt- of Judg- 
ment. This differed. from moving in Ar- 
reſt of Judgment, which was done by one as 


1 
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Court. Vide Co. Entr. 295. b. the Manner of 
doing it'. Vide 2 Ro. 716. 9 E. 11. a. 4 H. 
Ji. 9. 5 H. 7.23. Raſt. 107. Salkeld. 77, 78. 
The Courſe It is againſt the antient Courſe of the Court 
of moving in to make a Rule to ſtay Judgment, unleſs the 
Arreſt of Poſtea be brought in; but the Court, if there 
Judgment. be probable Cauſe ſhewn, will order. the Poſtea 
to be brought in. Ei per Cur', If one moves 
in Arreſt of Judgment, he ought to give No- 
tice to the Clerk in Court of the other Side 
but the better Way is to give a Rule upon the 
Paſtea for bringing it into Court, for that is a 
Notice of itſelf. Hood verſus Shephard, T. 2 
Ann. B. R. Salkeld 78. 


Were a Di- Deerly verſus the Dutcheſs of Mazarine, Hill. 


vorce ſhall be 8 W. 3. B. R. Aſſumpſit for Wages and Money 
intended after lent; on Non Aſſump/it, the Defendant proved 
Verdict. ſhe was married, and her Huſband alive in 
France: The Jary found for the Plaintiff; upon 
which, as a Verdict againſt Evidence, ſhe mo- 
ved for a new Trial; but it was denied; for it 
ſhall be intended ſhe was divorced... Salk. 116. 
r Indorſee declared on a Bill of Exchange 


verment aided againſt the Drawer; and the Bill was, Pray 


ba Ver- pay this my firſt Bill of Exchange, my ſecond and 


. ſet out in this Manner, that the Drawee in- 


Amicus Curiz, where the Party was out of 


third not being paid; and the . none was 


dor ſavit 


y 
1 
1 
— 
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dorſavit ſuper billam illam, content. bille illius 


ſolvend. to the Plaintiff, without ſhewing that 


it was ſubſcribed, On Non Aſſumpſit, and Ver- 
dit pro Quer. It was objected in Arreſt of 
Judgment, that there was no Averment, that 
the ſecond and third Bill was not paid, which 
is a Condition precedent: Sed non allocatur. 
Et per Cur', That muſt be intended, for the 
Plaintiff could not otherwiſe have had a Ver- 
dict: And for the ſame Reaſon alſo, the In- 


dorſement, which was likewiſe excepted againſt. 


as ſet forth in the Declaration, was held good, 
being aided by the Verdict; the Court compa- 
ring it to an Action of Debt by an Aſſignee 
of a Reverſion, without ſhewing an Attornment, 


which on Non debet is aided by Verdict; for 


if the Indorſement be neceſſary to transfer the 
Bill, fo is the Attornment to paſs the Rever- 
ſion, Ergo, as the Attornment ſhall be ſup- 
plied by the Jury's finding Debet, ſo ſhall the 
Indorſement by their finding Aſumpſit. Eaſt 


v. Eſjington, M. 1. Ann. B. R. Salkeld 130. 


Action on a promiſſory Note againſt the ſe- Want of A. 
cond Indorſor, and the Plaintiff declared with- verment, that 
out any Averment, that the Money was de- the Money 
manded of the Drawer, or the firſt Indorſor. _ — 
And this was held good upon Motion in Arreſt 1 


Drawer, 
of Judgment; for the Indorſor charges himſelf Caofe for : 


in the ſame Manner as if he had originally drawn arreſting 
the Bill. Harry verſus Petit, T. 9 Ann. B. R. Judgment. 
Salkeld 133. ONE 

The Defendant was indicted before Juſtices Crpiarari not 
of the Peace, and pleaded Not guilty ; and af. to be ſerved 


ter the Jury were gone out to conſider of after the Jury | 


their Verdict, he deliver in a Certiorari; and Won. 
the Juſtices return'd the Verdict; and it was 
held well ; for it cannot be delivered after the 
Jury is ſworn, Rex verſus North, H. 8 M. 3. 


B. R. 


— 


3344 


the ſame Kind, 


— that the Plaintiff 5. poſtea, ſcil. 6 Maii 169 35 
' Helped by having found the Defendant Diet 120 Weeks 
the Verdict. then paſt, the Defendant promiſed to pay the 


8 
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B. R. Salteld 144. See 1 Sid. 3 17. 2 Keb. 138. 
141, Sc. 6 Md. 5. 61, 62, 1 Sid. 296. 
1 Mod. 41. 


| Diſcontinu- Price verſus Parker, pat 8 . 3. B. R. Up- | 
_ anceby Leave on a Motion to diſcontinue upon Payment of 


„ or ore Coſtsy the Court held, That after a general 


ſpecial Ver- Verdict there can be no Leave' given to diſcon- 
dif, not aſter tinue ; but that after a Special Verdict there 
general. may, becauſe that is not compleat and final; 
but in that Caſe it is a great Favour, The 
ſame Point was fo ruled, inter Reeve and Geld. 
i. Paſ. 5 6. & M. . R. Salkeld 178. 
See 1 Lev 48, 227, 298. 2 Lev. 118, 124. 1 
Sid. 60, 84, 306. 1 Mod. 13, 41. 2 Danv. 
156. 1 Saund, 23, 339. 9 73. Fur. 


Two Counts et verſus Troles, Mic. 9 W. 3. B. R. be 


in Nar. for Plaintiff declared, That 24; Fac the Defendant 
Things 3 6 Maii 1695, for 120 Weeks Diet then paſt, 
had promiſed y him 75. per Week, and 


Worth, and that it was worth 7-5. ek: 
Upon Nen Aſſumpſit and Verdict pro 0 quer. if 
was now moved in Arreſt. of Judgment, that 
the Weeks in the Quanium mernit are not ſaid 
to be aliæ than thoſe laid in the ſpecial Pro- 
miſe, ſo that the Defendarit is twice charged 
for the ſame Thing. Sed non allucatur; for they 
do not appear neceſſarily to be che ſame, and 
without Neceſſity the Court will not 
them ſo, Salteid 213. See Far. 149, 0 8 AN, 
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The End of the Firſt Volume. 


